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No. 10,270 
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V. I 

UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court for the 

District of Columbia 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

C. F. Davidson and C. W. Reid, co-partners, doing busi-j 
ness as C. F. Davidson Co., appeal from a summary judg-j 
ment in favor of the appellee (defendant below) entered onj 
February 21,1948, in the District Court of the United States j 
for the District of Columbia in Civil Action 2546-48, an ac-i 
lion brought by appellants under the Lucas Act (alsoI 
known as the War Contracts Relief Act), Public Law 657, 

i 

I 

I 
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79th Congress, Second Session, Ch. 864, 60 Stat. 869, 41 
U.S.C.A., Sec. 106, note. 

The District Court had jurisdiction by virtue of Section 6 
of the Lucas Act. 

The United States Court of Appeals for the District of 
Columbia has jurisdiction by virtue of the provisions of 
Title 17, Section 101, D. C. Code (1940 ed.). 


STATEMENT OF THE CASE 


Appellants are construction contractors who performed a 
large number of contracts with contracting agencies of the 
United States during the war years. (App. 4). One of these 
contracts was with the Bureau of Yards and Docks, Navy 
Department, number NOy-6910. It covered the construc¬ 
tion of buildings at the Naval Training Station, Farragut, 
Idaho, and was in the lump sum amount of $2,218,661.56. 
(App. 4). During the performance of this contract ap¬ 
pellants filed a number of change order requests with ap¬ 
pellee, for additional compensation. They totaled $486,- 
094.61 (App. 12). They consisted of the following claims 
(App. 12): 


Faulty plans 
Railroad demurrage 
Lumber costs 
Rock excavation 
Water, sewer, etc. 

Revision of steam distribution 
Telephone system 
Heating plant changes 
Concrete slabs, admittedly 


$104,445.00 

3,071.02 

91,578.69 

192,680.00 

22,869.05 

25,025.99 

14,664.85 

5,469.40 


owed the Government 903.19 

Revision of drying areas 6,664.82 

Temporary completion of four barracks 10,623.99 
Top soil 541.35 

Electrical work 2,570.22 

Additional tables 741.69 


Miscellaneous, minor changes 
in building 4,223.66 

Road rolling and watering, 
credit to Government 916.96 

Painting in finished areas 2,745.03 

| 

These change order requests were for payment for in-j 
creased cost caused by faulty plans which the Government 
had furnished to appellants, by the encountering of unusual 
subsurface conditions, by increased lumber cost due to 
Government allocation of appellants’ purchase orders, by 
the Government’s having required appellants to perform 
work over and above the requirements of the contract, andj 
other causes for which appellants believed they were en-j 
titled to increases in the contract price as a matter of right 
under their contract. 

i 

These change order requests were disputed by the Office 
in Charge of Construction on the job, and no action was 
taken on them for almost one year. (App. 7). As a result,! 
appellants sent a letter dated November 22, 1944 (App. 7), 
to the Navy Officer in Charge of Construction in which theyj 
outlined the situation, stressing the burden it placed upon 
them, and requested action. On February 7,1945, they sent 
another letter (App. 8) in which they again requested ac¬ 
tion. A hearing on their change order requests was held 
before a Board of the Bureau of Yards and Docks, and this 
Board recommended and the Bureau granted only $98,516.25 
of their claim, denying the balance (App. 13). Appellants 
thereafter appealed to the Secretary of the Navy (App. 12) l 
By letter dated August 23, 1948, appellants asked the Bui 
reau of Yards and Docks to grant them a re-hearing on 
their claims. 

The Lucas Act (also known as the War Contracts Relief 
Act), Public Law 657, 79th Congress, 2d Session, Ch. 864, 
60 Stat. 902, 41 U.S.C.A., Sec. 106, note, became law oh 
August 7,1946. It authorized the war contracting agencies 
within sixty days after approval of the act, to consider, 
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adjust, and settle equitable claims of contractors for losses 
incurred between September 16,1940, and August 14, 1945, 
without fault or negligence on their part in the performance 
of contracts under which they furnished work, supplies, or 
services during the same period. It further provided that 
claims for losses filed under the act should not be considered 
unless they were filed within six months after the date of 
approval of the Act, and should be limited to losses with 
respect to which a written request for relief had been filed 
with the department or agency on or before August 14,1945 
(V-J Day). Finally, it provided that whenever any claim¬ 
ant under the Act should be dissatisfied with the action of a 
department or agency in either granting or denying his 
claim, such claimant should have the right to file a petition 
with any Federal district court of competent jurisdiction, 
asking a determination by the court of the equities involved 
in such claim. By subsequent amendment to the Act by the 
Act of June 25, 1948, Public Law 773, 88th Congress, 62 
Stat. 869, 41 TT.S.CA.., Sec. 106, note, concurrent jurisdiction 
was given to the Court of Claims to determine the equities 
involved in such claims. 

Appellants filed their claim for losses with the Depart¬ 
ment of Navy on June 30,1947, within the six months period 
allowed, claiming net losses of $107,867.93 on all their con¬ 
tracts covered by the Act, and claiming a loss of $281,146.84 
on Contract NOy-6910. (App. 2). Their claim was denied 
by the Department of Navy War Contracts Relief Board on 
the ground that their letters of November 22, 1944, and 
February 7,1945, were not written requests for relief within 
the meaning of Section 3 of the Act and paragraph 204 of 
Executive Order 9786, because appellants’ letters were not 
“requests for amendment of their contract without consider¬ 
ation but rather an assertion of a claim as to legal rights 
under the terms of the contract and they were so considered 
and processed by the Navy Department.” (App. 15). 

Executive Order 9786, 11 F. R. 11553, 3 CFR, 1946 Supp. 
165, established “Regulations Governing the Consideration, 
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Adjustment, and Settlement of Claims under Public Law 
657, Approved August 7, 1946.” Paragraph 204 of the 
regulations provided: j 

“204. No claim for loss under any contract or sub ¬ 
c ontract of a war agency s hall be received or considere d 
unless a written request for relief with respect thereto 
was filed with such war agency o n or b efore August 1 4, 
1945; and no claim" shall be considered if final ac tion 
with respect ther eto was taken on or before that date. ” 

Exercising their right of petition under the Act, appel¬ 
lants filed their petition in the United States District Court 
for the District of Columbia on June 21, 1948, Civil Action 
No. 2546-48. (App. 1). Appellee filed a motion to dismiss 
or for summary judgment (App. 9) supported by the Affi¬ 
davit of Captain J. F. Jelley and attached documents (App. 
11). Appellee contended before the lower court that Ap¬ 
pellants’ letters of November 22,1944, and February 7,1945, 
were not requests for relief “from losses”, and that they 
requested relief as a matter of right under the contract and 
not in the form of an amendment without consideration 
under the First War Powers Act, 50 USC Supp. IV, app., 
sec. 611, and therefore were not requests for relief withjn 
the meaning of Section 3 of the Lucas Act. The lower court 
granted summary judgment to appellee (App. 43), and in 
its opinion (App. 40) accepted the Government’s contention 
that appellants’ requests for relief were not requests for 
relief “from losses”, and appears also to have accepted the 
Government’s contention that the requests for relief were 
not requests for relief within the meaning of the Lucas Act 
because they were not requests for First War Powers Act 
relief. Appellants say that the lower court erred ini ac¬ 
cepting these contentions. 

STATEMENT OP POINTS j 

I 

1. The Court erred in granting summary judgment to 
appellee on the ground that requests for relief within the 


i 

i 

i 
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meaning of the Lucas Act must request relief expressly 
“from losses”. 

2. The Court erred in granting summary judgment to 
appellee on the ground that requests for relief within the 
meaning of the Lucas Act must request relief in the form of 
a contract amendment without consideration under the 
First War Powers Act. 

3. The Court erred in considering the legislative history 
of the Lucas Act, when the language of the Act is clear and 
unambiguous. 

4. The Court erred in its interpretation of the legislative 
history of the Act. 

SUMMARY OF ARGUMENT 

L A “request for relief” within the meaning of the Lucas 
Act need not request relief expressly “from losses”. A 
careful analysis of the language reveals no such require¬ 
ment, express or implied. The language “request for relief 
from losses” is not in the Act, but is language used by ap¬ 
pellee which the Court below in error accepted as being a 
fail* re-statement of the language of the Act. It is not a 
fair re-statement because it carries an implication that the 
request for relief must contain an express statement of 
losses. The language of the Act is that claims for losses, 
filed under the Act, shall be limited to losses “with respect 
to which” a request for relief had been filed at a much 
earlier date. The phrase “with respect to” denotes a re¬ 
lationship, and that is its common usage and its usage in 
the Act, so that the request for relief, in order to be within 
the meaning of the Act, need only bear a sufficient relation¬ 
ship to the losses later claimed under the Act. Appellants’ 
requests for change orders to compensate them for increased 
costs, and their letters of November 22,1944, and February 
7, 1945, were requests for relief with respect to the. losses 
they incurred by reason of the denial of most of the amounts 
claimed in their change order requests. Their letter of No- 
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vember 22, 1944, in both tone and content clearly was a 
“request for relief”. It pointed out that upwards of one- 
half million dollars in change order requests had been in 
dispute for almost one year, and that appellants were too 
small a concern to carry such burden. On a two million 
dollar job, disputed items of one-half million dollars ob¬ 
viously shows that appellants were confronted with tre¬ 
mendous losses. 

Denial of appellants , change order requests resulted in 
their losses under Contract NOy-6910. Appellants’ letters 
of November 22, 1944, and February 7, 1945, asked for ac¬ 
tion on the change order requests. It is difficult to conceive 
of a request for relief more directly related to appellants’ 
losses. Congress did not intend such a hypertechnical 
definition of “requests for relief”. The requirement was 
inserted in the Act to preclude trumped up claims being 
filed after the Act became law. 

2. Requests for relief within the meaning of the Act 
are not limited to applications for contract amendment or 
modification without consideration under Section 201 of 
the First War Powers Act, so as to exclude from the cover¬ 
age of the Act requests for relief of any other character. 
The plain and express language of the Act does not so limit 
the meaning of “request for relief”. The Act will be 
searched in vain for any language saying or even intimat¬ 
ing such intent. There is no definition of “request for relief” 
in the Act, and in the absence thereof the words of the Act 
must be interpreted in their ordinary acceptation j and 
significance. There is no requirement in the Act as to the 
form or character of the request for relief other than that it 
be in writing. 

3. An investigation of the legislative history of a statute 
is not justified unless its meaning is ambiguous and doubt¬ 
ful. The language of this Act is clear and unambiguous. 
The Act is a simple, uninvolved, clearly drawn piece of 
legislation. 

i 

! 

i 

i 
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4. Even if the legislative history of the Lucas Act is 
considered it is seen that it refutes the contention that Con¬ 
gress intended to limit relief under the Act to cases where 
the contract£&ad requested relief in the form of a contract 
modification or amendment without consideration under the 
First War Powers Act. The legislative history shows that 
as originally conceived the act was intended to be merely 
an extension of the First War Powers Act, but that as the 
original bill went through the legislative process it was 
changed to afford relief to all war contractors who had 
requested relief in any form, and who had suffered a net 
loss on all their contracts without fault or negligence on 
their part, so that in its final form it was far broader in 
scope and different in nature from the First War Powers 
Act. A comparison of the two acts clearly reveals the dif¬ 
ferences between them. 

ARGUMENT 

L A “Request for Relief’ Within the Meaning of the 
Lucas Act Need Not Request Relief Expressly “From 
Losses.” 

The Lucas Act (Public Law 657, 79th Cong., 2nd Sess., 
Ch. 864, 60 Stat. 902, 41 U.S.CA-, Sec. 106, note) is set out 
in full for the convenience of the Court: 

AN ACT 

To authorize relief in certain cases where work, supplies, or services have 
been furnished for the Government under contracts during the war. 

Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in Congress 
assembled , That where work, supplies, or services have 
been furnished between September 16,1940, and August 
14, 1945, under a contract or subcontract, for any de¬ 
partment or agency of the Government which prior to 
the latter date was authorized to enter into contracts 
and amendments or modifications of contracts under 
section 201 of the First War Powers Act, 1941 (50 
U. S. C., Supp. IV, App., sec. 611), such departments 
and agencies are hereby authorized, in accordance with 
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regulations to be prescribed by the President within 
sixty days after the date of approval of this Ac t, to 
consider , adjust, and settle equitable claims of con- 
tractors, including subcontractors and materialmen 
performing work or furnishing supplies or services to 
the contractor or another subcontractor, j:or l osses 
(not including diminution of anticipated profit s tTT - 
curred between September 16. 1940. and August 14. 
!94o. witnout fault or negligence on their part in the 
performance of such contracts or subcontracts. Set- 
tlement of such claims shall be made or approved in 
each case by the head of the department or agency 
concerned or by a central authority therein designated 
by such head. 

Sec. 2. (a) In arriving at a fair and equitable settle¬ 
ment of claims under this Act, the respective depart¬ 
ments and agencies shall not allow any amount in 
excess of the amount of the net loss (less the amount 
of any relief granted subsequent to the establishment 
of such loss) on all contracts and subcontracts held by 
the claimant under which work, supplies, or services 
were furnished for the Government between September 
16, 1940, and August 14, 1945, and shall consider with 
respect to such contracts and subcontracts (1) action 
taken under the Renegotiation Act (50 U.S.C., Supp. 
IV, App., sec. 1191), the Contract Settlement Act of 
1944 (41 IJ.S.C. Supp. IV, sec. 101-125), or similar legis¬ 
lation; (2) relief granted under section 201 of the First 
War Powers Act, 1941, or otherwise; and (3) relief 
proposed to be granted by any other department or 
agency under this Act. Wherever a department or 
agency considering a claim under this Act finds that 
losses under any such contract or subcontract affected 
the computation of the amount of excessive profits de¬ 
termined in a renegotiation agreement or order, and to 
the extent that the department or agency finds such 
amount was thereby reduced, claims for such losses 
shall not be allowed under this Act. j 

(b) Every claimant under this Act shall furnish to 
the department or agency concerned any evidence 
within the possession of such claimant bearing upon 
the matters referred to in subsection (a) of this section. 

Sec. 3. Claims for losses shall not be considered 
unless filed with the department or agency concerned 
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within six months after the date of approval of this 
Act, and shall be limited t o losses with respect to which 
a written request for relieTwas filed with - grach depa rt¬ 
ment or agency o n or before August 147~194o, but a 
previous settlement under the First War Powers Act, 
1941, or the Contract Settlement Act of 1944 shall not 
operate to preclude further relief otherwise allowable 
under this Act. 

Sec. 4 Appropriations or funds available for work, 
supplies, or services of the character involved in the 
respective claims at the time of settlement thereof shall 
be available for payment of the settlements: Provided > 
That where no such appropriations are available, ap¬ 
propriations for payment of such settlements are here¬ 
by authorized. 

Sec. 5. Each department and agency shall report 
to the Congress quarterly the name of each claimant to 
whom relief has been granted under this Act, together 
with the amount of such relief and a brief statement 
of the facts and the administrative decision. 

Sec. 6. Whenever any claimant under this Act is 
dissatisfied with the action of a department or agency 
of the Government in either granting or denying his 
claim, such claimant shall have the right within six 
months to file a petition with any Federal district court 
of competent jurisdiction, asking a determination by 
the court of the equities involved in such claim; and 
upon the filing of such a petition, the court, sitting as a 
court of equity, shall have jurisdiction to determine 
the amount, if any, to which such claimant and peti¬ 
tioner may be equitably entitled (not exceeding the 
amount which might have been allowed by the depart¬ 
ment or agency concerned under the terms of this Act) 
and to enter an order directing such department or 
agency to settle the claim in accordance with the find¬ 
ing of the court; and thereafter either party may ap¬ 
peal from the decision of the court as in other equity 
cases. 

Approved August 7, 1946. 

The Act was amended June 25, 1948, Public Law 773, 
80th Congress, 62 Stat. 869, 41 U.S.C.A., Sec. 106, note, to 
give the Court of Claims concurrent jurisdiction with the 
Federal district courts to determine the equities involved 
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in the claims under the Act. This was subsequent to the 
filing of this suit but is important in that a number of de¬ 
cisions have been made in the Court of Claims directly ip 
point here. 

Section 3 of the Act limits claims for losses to be con- 
sidered by the department or agency or concerned to those 
claims which were filed within six months after the date of 

I. 

approval of the Act. It limits the losses which may be 
considered to losses with respect to which a written request 
for relief was filed with the department or agency on or 
before August 14, 1945. It provides that a previous settle¬ 
ment under the First War Powers Act, 1941, or the Contract 
Settlement Act of 1944 shall not operate to preclude further 
relief otherwise allowable under the Act. It DOES NOT 
REQUIRE, either literally or by inference, that the written 
request for relief shall request relief expressly “from losses”. 
It DOES REQUIRE that the losses claimed under the Act 
must relate back to a written request for relief filed on Or 
before the date prescribed. 

The phrase “with respect to” could have no other mean¬ 
ing. In Webster’s New International Dictional, the noun 
“respect” is defined as follows: ! 

1. relation, relationship; reference; regard;.. . chiefly 
in phrases. 

2. a relation or relationship; an aspect; a reference. 
Obsolete except with “to.” Used in the phrase “with 
respect to,” meaning “with reference or relation to.” 

Thus it is seen that “with respect to” is a broad term 
denoting a relation between things, and that is its common 
usage. 

Although the language “request for relief from losses” 
nowhere appears in the Act, it is found in the opinion of 
the lower court (App. 40), and in appellee’s points and 
authorities in support of its motion for summary judgment. 
Apparently the court adopted the phraseology employed by 
appellee, assuming it to be a fair re-statement of the lang¬ 
uage of the Act, (which we say was error). It is evident 

I 

I 
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that the language "request for relief from losses” is in¬ 
accurate and extremely misleading, as it carries an implica¬ 
tion that there must be in the request for relief an express 
statement of losses. 

The Court of Claims has been careful in its opinions in 
cases that have come before it under the Lucas Act to use 
the express language of the Act. Thus, in Milwaukee En¬ 
gineering and Shipbuilding Co. v. United States , 83 F. 
Supp. 348, at page 349, the Court said: 

“Accordingly, there remains to be decided only the 
question of whether the documents attached to plain¬ 
tiff’s petition are sufficient requests for relief with 
respect to the losses now claimed, within the meaning 
of Section 3 of the Lucas Act.” (Italics supplied.) 

As the language of the Act does not require the request 
for relief to specify losses, such an unreasonable require¬ 
ment should not be read into the Act. The mere use or 
non-use of a specific magic word clearly was not intended 
by Congress to be the determinant of whether or not a war 
contractor could recover his losses on war contracts. What 
the Act says, and what Congress intended, is that no losses 
may be considered under the Act if they are not in fact 
related to a request for relief previously filed. Thus every 
one of the change order requests submitted by appellants 
(App. 12), and appellants’ letters of November 22, 1944, 
(App. 7), and February 7, 1945, (App. 8), which urgently 
request action on the change order requests, clearly has a 
sufficient relation to the losses appellants now claim to be 
covered by the language of section 3. 

Change order requests to cover additional cost caused by 
faulty plans furnished by the Government, or by unusual 
subsurface conditions encountered during excavation, or 
by additions to the scope of the work ordered by the Gov¬ 
ernment, or by extras ordered by the Government, or by 
increases in lumber costs due to Government allocation of 
the contractors purchase orders, are requests for relief 
made by appellants, the denial of which directly caused 
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the losses sustained by the appellants now claimed nndef 
the Lucas Act. It is difficult to conceive of a request for 
relief which would be any more directly related to or con¬ 
nected with the losses now claimed by appellants under 
the Act. 

If a contractor should submit a request for a change order 
to cover extra work he was required to perform over and 
above the requirements of his contract, and subsequently 
it should develop that he lost money on his contract be¬ 
cause he was not paid for the extra work, and he should 
then present a claim for those losses, it seems obvious that 
his request for a change order was a request for relief 
with respect to the losses which he now claims. When he 
learned the amount of the loss is immaterial. He may have 
expected that the Government would not issue the change 
order, or he may have expected it to issue it. In any event, 
within six months after the approval of the Lucas Act, he 
knew the amount of his loss so he filed his claim. In some 
cases a contractor may have completed a contract and 
known his exact loss on that contract as of the date he 
filed his request for relief. In most cases he would not 
have completed his contract at the time he filed his request 
for relief. 

The concept of a “request for relief” as a basis for a 
subsequent claim for losses under Government contracts 
had its origin in the Lucas Act. A procedure for Govern¬ 
ment contractors to file “requests for relief” did not exist 
before the enactment of the Lucas Act, nor has such a pro¬ 
cedure existed since its enactment. The term “request for 
relief” simply served the purpose of being broad enough to 
cover almost every sort of plea, demand, claim, request, 
appeal or other form of application for relief that a con¬ 
tractor may have written in to the contracting agency 
before V-J Day. Such a requirement was inserted in the 
Act in order to prevent a deluge of trumped-up claims after 
passage of the Act. 

Appellants’ contract with the Bureau of Yards & Docks 
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was in the amount of approximately $2,218,661.56. (App. 4). 
Their letter of November 22,1944, (App. 7) stated: 

“I am writing you this letter with the thought in mind 
whereby we may have better mutual cooperation in ex¬ 
pediting change-orders. I fully realize your responsibility 
and your sincerity in trying to equitably adjust these mat¬ 
ters. However, there is an unmistakable condition existing 
at this time which I will not attempt to explain other than 
it seems impossible to have a common meeting of minds. 

“The Situation, as it now exists, is that a majority of 
our change-orders are questioned to such an extent as to 
their fair pricing, that we have so far accomplished very 
little in the several months of our corresponding, and our 
personal dealings with the different members of our firm in 
your office. 

“I am quoting a paragraph from your letter of Novem¬ 
ber 15, 1944 

‘The above is one of the many items that cannot be 
verified by the Officer in Charge of Construction and 
revision will not necessarily constitute acceptance of 
your proposal’ 

“It is inconceivable to me that there could be as many 
unfinished items to settle as this paragraph indicates. 

“Of our total change-orders that we have submitted, as to 
this day we have only received payment of approximately 
$4,000.00 and those change-orders dated back approxi¬ 
mately a year. 

“I call your attention to the fact that there is upward to 
one half million dollars in change-orders that we have sub¬ 
mitted to your office and we have only very meager advice 
as to the condition of most of them. The situation is be¬ 
coming very urgent. As you can see, for a small concern 
like ourselves to carry any such burden, particularly when 
any solution of the same appears so indefinite. 

“I am sending you extra copies of this letter and if it is 
at all in order, I request you to send a copy of same to the 
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Bureau of Yards and Docks and request further that you 
answer this letter at an early date giving us your views on 
the above matter. We stand ready at any time to meet 
again with your office, if, in your opinion, it will help t6 
clarify or expedite the processing of the change-orders.” ! 

It seems undeniable that the foregoing letter was a re¬ 
quest for relief. With one-half million dollars worth of 
change order requests in dispute on a two million dollar 
job, it is obvious that appellants were confronted with a 
tremendous loss, and that they were requesting relief withih 
the meaning of the Act. 

The Government’s letter of reply, dated 28 November 
1944 (App. 25), stated: 

“Receipt is acknowledged of your serial letter No. 568 
dated November 22,1944, regarding the status of outstand¬ 
ing change orders and claims on subject contract. 

“The Officer in Charge of Construction concurs with you 
in the belief that ‘it seems impossible to have a common 
meeting of minds.’ For your information, the Bureau of 
Yards and Docks is cognizant of the difficulties in settling 
change orders on this contract. The Officer in Charge, pf 
Construction is now re-estimating all outstanding claims 
and change orders and will submit these estimates to the 
Bureau along with your appeal. The final decision will 
rest with the Contracting Officer in accordance with Article 
10 of your contract. 

“It is believed that all the information is available from 
your office for submission to the Bureau, along with the 
Officer in Charge of Construction estimates and discussions. 
It is believed that it will not be necessary to carry on far¬ 
ther negotiations with your firm regarding any of these 
outstanding matters. From time to time during discussions 
and correspondence with you regarding change orders, 
compromise agreements were offered by the Officer in 
Charge of Construction. Since these compromises did not 
meet with your approval, they are hereby retracted by this 
letter. 
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“The paragraph quoted by you from our letter of No¬ 
vember 15, 1944, pertains only to change order No. 33 and 
does not necessarily apply to any of the other change orders 
in question. 

“It is believed that the Officer in Charge of Construction 
wiH complete all necessary work within the next week at 
which time all papers will go forward to the Bureau of 
Yards and Docks for further processing and settlement. 
The Officer in Charge of Construction does not consider it 
advisable to forward your letter to the Bureau since they 
are fully aware of the condition that exists.” 

It is plain from that letter that the Government knew 
that appellants were requesting relief. 

Appellants 7 letter of February 7, 1945 (App. 8) stated: 

“We are taking the liberty of writing you in refer¬ 
ence to the above contract on which we are prime con¬ 
tractor. 

“We have been advised by the Officer-in-Charge of 
Construction that all matters pertaining to the settle¬ 
ment of this contract will be handled by your office. 
We are extremely anxious to get this settled as soon 
as possible and we would very much appreciate your 
advising us of the status of this project and the ap¬ 
proximate time your office will require in processing 
the many items which are unsettled. 

“We are ready to give you any additional informa¬ 
tion that you may desire or we can come directly to 
your office on any matter that you see fit to ask us 
about. 

“Awaiting your reply, we are 77 

Clearly that letter was a request for relief. 

The exact sum involved in the change order requests in 
dispute, and which were covered by appellants 7 letters of 
November 22, 1944, and February 7, 1945, was $486,094.61 
(App. 12). 

Appellants were allowed $98,516.25 on their change order 
requests (App. 13). Their actual loss on the contract was 
$281,146.84 (App. 5). 
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In Milwaukee Engineering and Shipbuilding Company v. 
United States, supra, there was a closely analogous situa¬ 
tion to the situation involved here. In that case there was 
a dispute between the contractor and the Government with 
respect to the re-pricing of the contract to take account of; 
work which the contractor was called upon to perform 
beyond the requirements of the contract and to take account 
of certain reductions in the work called for in the contract. 
This is precisely what was involved in the instant case. In 
both cases the contractor requested relief in the form of 
amendments to the contract. In both cases the contractor 
had sustained a loss, was suffering a loss, or was threat¬ 
ened with a loss. In both cases the plight of the contractor 
was obvious and well known to the Government. In the 
Milwaukee case the Court of Claims rightly ruled that the 
claimant had made proper requests for relief “with respect 
to the losses now claimed.” 

In Modern Engineering Company, Inc . v. United States, 
83 F. Supp. 346, the claimant, a subcontractor, had sent to 
the prime contractor invoices claiming reimbursement for 
additional expense in connection with certain purchase 
orders. Counsel for appellants examined these invoices in 
the jacket of the original file papers in the Court of Claims. 
A typical such invoice is reproduced as follows: 

INVOICE ! 

I 

Modem Engineering Company 

October 31,1944 No. 3456 

i 3ll9 

TO: Tidewater Construction Corporation 
Claim additional amount due account of furnishing 
Anchor Derrick on your 1315. Our costs were increased 
due to cancellations and reinstatement of cancellations 
as well as overtime expense in meetine short delivery. 
Cost $50,795.19 

6% profit 3,047.71 


Total 

Selling price 


$53,842.90 

38,400.00 


I 




Less amount billed on our No. 3468 


$15,442.50 

12,530.47 


Net amount due $2,911.92 

It will be noted that there is no allegation of loss, and no 
specific request for relief from loss, in the above-reproduced 
typical invoice. It will be noted further that six per cent is 
claimed for profit. The Court of Claims recognized that the 
Lucas Act does not require any more of the request for 
relief than that it relate sufficiently to the loss subsequently 
claimed under the Act, and held that these invoices were 
requests for relief within the Act. The Court, at page 347, 
said: 

“The documents in this case relied on by plaintiff as 
complying with Section 3 are Invoices which plaintiff, 
a subcontractor, sent to Tidewater Construction Cor¬ 
poration, a prime contractor, claiming reimbursement 
for additional expense in connection with certain pur¬ 
chase orders, and which, on their face, showed that 
plaintiff incurred losses.” 

In arriving at this conclusion the Court took the realistic 
approach that the contractor had requested relief by his 
invoice; that when such relief was denied he incurred a 
loss; and that such loss related back to his invoice so as to 
be a loss with respect to which he had requested relief. 

In Stephens-Brown v. United States , 81 F. Supp. 969, 
the contractor’s requests for relief were like those in the 
instant case. The requests in general covered material, 
services, and labor furnished under the contract which were 
above and beyond the requirements of the contract, for 
which the contractor requested compensation plus profit. 
The Court in that case held that such requests unquestion¬ 
ably covered part of the loss asserted in the subsequent 
claim under the Act and were requests for relief within the 
meaning of the Act. 

It is plain that many losses of war contractors did not 
become known as such until after denial of the request for 
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relief or until after completion of the contract. It would; 
have been impossible for the contractor expressly to allege 
a loss and specifically to ask for relief from that loss, in 
those cases. As has been stated, the Act contemplates twoj 
procedural steps: first, the presentation of a written request 
for relief; second, a claim for losses limited to those losses 
with respect to which a request for relief has been pre¬ 
sented. If a contractor requested a change order and that 
request was granted, there was no loss and none could be 
claimed. If he requested an change order and that request 
was denied, he may have suffered a loss which could be 
claimed and would be a matter of proof under the Actl 
Until denial of his request no loss had been suffered; per¬ 
haps no loss was suffered or determined until completion of 
his contract. The claim under the Lucas Act is the pro- 
cedural step in which a loss is alleged; the request for 
relief, which must have been filed not later than 51 weeks 
before the Lucas Act became law, is the procedural step 
which laid the foundation for the claim of loss. 

1 

It is difficult to accept the argument that Congress, in 
passing this legislation for the relief of war contractors 
who suffered a net overall loss on their war contracts, 
intended to deny such relief to contractors who did not 
expressly request relief “from losses”. This is a technical¬ 
ity which is inconsistent with the spirit and purpose of 
the Act. Such a limitation would have the effect of result¬ 
ing in a bonanza to a few whose chance selection of word£ 
qualified them while completely precluding relief from 
others with equally meritorious claims whose choice of lan¬ 
guage was different. It would more nearly approximate ft 
blindfolded game of chance than accomplishing equity fop 

contractors who were engaged in vital work for the na- 

| 

tional war effort. 
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IL Requests for Relief Within the Meaning of the Act 
Are Not Limited to Applications for Contract Amend¬ 
ment or Modification Without Consideration Under 
Section 201 of the First War Powers Act, so as to 
Exclude from the Coverage of the Act Requests for 
Relief of Any Other Character. 

A. The plain and express language of the Act does not 

SO LOOT THE MEANING OF “REQUEST jfiS^RELIEF. * * 

There is nothing in the Act requiring or even intimating 
that the written request must be a request for First War 
Powers Act relief. On the contrary, the Act says that even 
if a request has been made, and further, even if relief has 
been granted under the First War Powers Act (or under 
the Contract Settlement Act) in response to such a request, 
nevertheless the further relief otherwise allowable under 
this Act shall also be granted. This is to say that the 
provisions of this Act are not limited to relief requested or 
granted under the First War Powers Act, nor under the 
Contract Settlement Act; that the terms of this Act are 
more comprehensive in scope than those acts, and that 
relief previously granted or denied under those acts is not 
a bar to further relief otherwise allowable under this Act. 

'The Act will be searched in vain for any language say¬ 
ing that its terms apply only to cases where relief was 
formerly requested under the First War Powers Act. 

In the first place, the title of the statute makes no men¬ 
tion of First War Powers Act cases. It says it is an act, 
“To authorize relief in certain cases where work, supplies 
or services, have been furnished for the Government under 
contracts during the war.” 

The first section of the Act grants authority to settle 
equitable claims for losses suffered without the fault or 
negligence of the contractor. 

Section 2 of the Act then set forth certain factors to be 
considered by the agencies in determining the measure of 





relief to be granted in meritorious cases. It says that the j 
agency shall consider whether or not the claimant has been j 
re-negotiated and to what extent. It shall consider whether 
there have been Contract Settlement Act proceedings. The 
agency shall consider what relief, if any, has been granted | 
under the First War Powers Act, or otherwise. 

i 

The language is “(2) relief granted under Section 201 \ 
of the First War Powers Act, 1941, or otherwise (Italics j 
supplied) In other words, the agency is not to confine its j 
attention to action taken under the First War Powers Act j 
in this statute, but in measuring the amount of relief to j 
afford it is to consider any relief previously granted under j 
any other statute. 

And finally in measuring the relief to be afforded the j 
agency is to consider relief being granted under this same j 
Act by other agencies; as well as any excess profit tax pro- j 
ceedings that may have occurred. j 

Having defined the measure of relief to be granted, the | 
Act provides in Section 3, that written requests must have j 
been filed prior to V-J Day, and then as if to make doubly 
sure of the broadened scope of the legislation it is specifi- ! 
cally stated that previous relief, whether it be under the j 
First War Powers Act or the Contract Settlement Act, will \ 
be no bar to the relief otherwise provided in this Act. 

There is nothing in the Act defining or limiting what is ! 
meant by “request for relief”, and in the absence of such j 
definition or limitation it is a general rule of statutory con¬ 
struction that words of a statute will be interpreted in their j 
ordinary acceptation and significance and the meaning! 
commonly attributed to them. United States v. Cooper 
Corp.y 312 U. S. 600, 85 L. Ed. 1071, 61 S. Ct. 742; Addison' 
v. Holly Hill Fruit Products , 322 U. S. 607, 88 L. Ed. 1488, j 
64 S. Ct. 1215. There is nothing in the Act saying what j 
the form of the request for relief shall be (other than thatj 
it be written), how it shall be worded, what its tone shall 
be, that it shall be an undisguised plea for a hand-out, that 
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it nmst be a request for an amendment to a contract without 
consideration under the First War Powers Act. Although 
in some situations the Court may depart from the literal 
meaning of words in a statute, such departure is not per¬ 
mitted where, as in the case of this Act, the statute is unam¬ 
biguous. Helvering v. New York Trust Co., 292 U. S. 455, 
78 L. Ed. 1361, 54 S. Ct. 805. 

B. An investigation of the legislative history of a stat¬ 
ute IS not justified unless the meaning is ambiguous 

AND DOUBTFUL. THE LANGUAGE OF THIS STATUTE IS CLEAR 
AND UNAMBIGUOUS. 

There is no ambiguity in the language of the Lucas Act. 
It is a simple uninvolved, clearly drawn piece of legislation. 
Judge Holtzoff, in his opinion in Warner Construction Com¬ 
pany v. United States et al, Civil Action 640-48, United 
States District Court for the District of Columbia, a num¬ 
ber of times referred to the clear and unambiguous lan¬ 
guage of the Act. These references are quoted below: 

“The Court is unable to find a tenable basis for the 
Government’s contention. The statute is clear and 
unambiguous. It provides that a previous settlement 
under the prior Act shall not operate to preclude 
further relief otherwise allowable under the Act. 

• • • • • • 

“It is claimed by Government counsel it was the 
intention of the Congress in passing the Act of August 
7,1946, to do nothing more than continue the authority 
of Government agencies to settle contracts under the 
First War Powers Act. In support of this contention, 
Government counsel refers to various statements made 
by members of Congress on various occasions. Such 
statements, however, cannot contradict the unambig¬ 
uous provision of the Statute. 

• • • • • • 

“With the policy or expediency of this legislation, the 
Court has no concern. It is the duty of the Court to 
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enforce the statute as it is written, especially in view of 
the fact that it is unambiguous.” f 

Judge Bailey, in his opinion in Spencer B. Lame Company 
v. United States, Civil Action 3015-48, United States Dist 
trict Court for the District of Columbia, referred to the 
express and clear language of the statute as follows: 

“I agree in this with the opinion of Judge Holtzoff of 
this Court in the case of The Warner Construction Com- 
pony v. Julius A. Krug, as Secretary of the Interior, Civil 
Action 64048, involving the same questions of law as those 
involved in this case, and I also agree with him that the 
Act of August 7,1946 does not merely continue the author¬ 
ity of Government Agencies to settle contracts under the 
First War Powers Act, and that the statements of varioits 
Members of the Congress cannot operate to overcome the 
express and clear language of the statute as passed.” j 

The legislative history is sometimes consulted as an aid 
in interpreting an ambiguous phrase in a statute, or where 
to accord the words their usual meaning would lead to an 
absurd result. Where the language is plain, and can be 
taken at its face value, it represents the best guide to the 
intent of Congress, and resort to the legislative history is 
not warranted. The language of the Act itself is regarded 
as the last and only authoritative word of the Congress. 
This proposition is so well-established that no exhaustive 
examination of the authorities is necessary. - -}— 

In the case of United States v. Lexington Mill Co., 232 
U. S. 399, 409, the Supreme Court said: 
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“The statute upon its face shows, that the primary 
purpose of Congress was to prevent injury to the 
public health by the sale and transportation in inter¬ 
state commerce of misbranded and adulterated foods. 
• * • If this purpose has been effected by plain and 
unambiguous language, and the Act is within the power 
of Congress, the only duty of the courts is to give it 
effect according to its terms. This principle has been 
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frequently recognized in this Court. Lake County 
RoUins, 130 U. S. 552, 670: 

“ ‘Where a law is expressed in plain and unam¬ 
biguous terms, whether those terms are general or 
limited, the legislature should be intended to mean 
what they have plainly expressed, and consequently 
no room is left for construction. * 

“Hamilton v. Rathbone, 175 U. S. 414, 421, 44 L. ed. 
219, 222, 20 Sup. Ct. Rep. 155. 

“ ‘The cases are so numerous in this court to the 
effect that the province of construction lies wholly 
within the domain of ambiguity, that an extended 
review of them is quite unnecessary.’ ” 

Another case in point is Caminetti v. United States, 242 U. S. 

470, 485, 490: 

“Where the language is plain and admits of no more 
than one meaning the duty of interpretation does not 
arise and the rules which are to aid doubtful meanings 
need no discussion. Hamilton v. Rathbone, 175 TJ. S. 

414, 421, 44 L. ed. 219, 222, 20 Sup. Ct. Rep. 155. 

• ••••• 

“Reports to Congress accompanying the introduc¬ 
tion of proposed laws may aid courts in reaching the 
true meaning of the legislature in cases of doubtful 
interpretation. (Citing cases) But as we have already 
said, and it has been so often affirmed as to become a 
recognized rule, when words are free from doubt they 
must be taken as the final expression of the legisla¬ 
ture’s intent, and are not to be added to or subtracted 
from the considerations drawn from titles or desig¬ 
nating names or reports accompanying their introduc¬ 
tion, or from any extraneous sources. In other words, 
the language being plain, and not leading to absurd or 
wholly impracticable consequences, it is the sole evi¬ 
dence of the ultimate legislative intent. See Mackenzie 
v. Hare , 239 U. S. 299, 308, 60 L. ed. 297, 300, 36 Sup. 
Ct. Rep. 106.” 

In the case of Thompson v. United States , 246 U. S. 547, 

551, the Supreme Court said: 

“The intention of the Congress is to be sought for 
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primarily in the language used, and where this ex¬ 
presses an intent reasonably intelligible and plain it 
must be accepted without modification and resort to 
construction or conjecture. ( Gardner v. Collins , 2 Pet. 
58, 93; United States v. Golderiberg, 168 TJ. S. 102.)” j 

The decision in the case of Hatfried, Inc. v. Com. Internal 
Revenue, 162 F. (2) 628, 631, is to the following effect: 

“It is well-settled that ‘There is, of course, no more 
persuasive evidence of the purpose of a statute than 
the words by which the legislature undertook to give 
expression to its wishes.’ United States v. Amer. Truck¬ 
ing Assn., 310 U. S. 534, 543, 543, 60 S. Ct. 1059, 1063. 
As we pointed out in Girard Inv. Co. v. Commissioner, 
3 Cir., 122 F. (2d) 843, 845, 846, words may be inter¬ 
polated in a statute • ° • only when the statutory lan¬ 
guage is equivocal or where literal interpretation leads 
to absurdity ‘so gross as to shock the general moral or 
common sense.’ See Fides v. Commissioner, 137 F. 
(2d) 731. In its most recent ruling on the subject of 
statutory construction the Supreme Court in Crane v. 
Commissioner, 67 S. Ct. 1047, 1051, stated: ‘In the 
first place, the words of statutes—including revenue 
acts—should be interpreted where possible in thOir 
ordinary, every-day sense. * * * Strong countervailing 
considerations should be required to support a con¬ 
tention that Congress, in using the word ‘Property’, 
meant ‘equity’, or that we should impute to it the 
intent to convey that meaning.” j 

Other cases in point are the following: j 

i 

A Court can not construe statutory language so 
plain as to need no construction, or refer to legislative 
committee reports where there can be no doubt of the 
meaning of the words used. Helvering v. City Bank 
Farmers Trust Co., 56 S. Ct. 70, 296 TJ. S. 85. 

The language of an Act being clear, interpretation 
thereof could not be affected by legislative history or 
by successive alterations of its wording in both Houses 
of Congress and in conference. Kuehner v. Irving 
Trust Co., 57 S. Ct. 298, 299 TJ. S. 445. 

The judgment of a Court cannot be influenced by 
construction placed upon a statute by members of Con- 
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gress in debate on its passage. Aldridge v. Williams, 
44 U. S. 9, 3 How. 9,11 L. Ed. 469. 

C. Even if the legislative history of the Lucas Act is 

CONSIDERED, IT IS SEEN THAT IT REFUTES THE CONTENTION 

that Congress intended to limit relief under the Act 

TO CASES WHERE THE CONTRACTOR HAD REQUESTED RELIEF 
IN THE FORM OF A CONTRACT MODIFICATION OR AMENDMENT 
WITHOUT CONSIDERATION UNDER THE FlRST WaB POWERS 

Act. 

The contention was advanced by the Government in 
Warner Construction Company v. United States et al, 
supra, that the legislative history of the Lucas Act sup¬ 
ports the proposition that Congress intended to limit relief 
under the Act to cases where the contractor had requested 
relief under the First War Powers Act. In disposing of 
this argument, Judge Holtzoff, in his opinion, said: 

“It is important in this connection to note that when 
the bill was originally introduced it was much more 
narrow in its scope than the form in which it finally 
passed, and it may well be that some of the statements 
to which counsel refers had reference to the legisla¬ 
tion in its original form. The bill as originally intro¬ 
duced contained a proviso that it should not be appli¬ 
cable to cases submitted under the First War Power 
Act, which had been finally disposed of prior to August 
14,1945, and it is significant to observe that this proviso 
was stricken from the measure in the course of its 
passage and instead the provision which now appears 
as the last clause of Section 3 was inserted, affirmatively 
providing that a previous settlement under the earlier 
statute shall not operate to preclude further relief 
otherwise allowable under the Act. This legislative 
history throws a very significant light on the intent of 
Congress and accentuates the unambiguous meaning of 
the last clause of Section 3. It is obvious that it was the 
intention of Congress that a prior settlement under the 
earlier statute should not operate to preclude the grant¬ 
ing of further relief under the 1946 Act.” 
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Judge Bailey, in his opinion in the Spencer B. Lane Com¬ 
pany v. United States, supra, arrived at the same conclu¬ 
sion as Judge Holtzoff. 

The same argument was advanced by the Government in 
Howard Industries v. United States, 83 F. Supp. 337, Mil¬ 
waukee Engineering and Shipbuilding Company v. United 
States, supra, Spicer v. United States, 83 F. Supp. 345, 
Warner Construction Company v. United States, 83 F. 
Supp. 344, and Modern Engineering Co . v. United States, 
supra. In all of these cases the Court of Claims rejected 
the argument, and further held that Section 307 of Execu¬ 
tive Order 9786,11 F. R. 11553, 3 CFR, 1946 Supp. 165, was 
unauthorized by the Lucas Act and in direct conflict with tlie 
express terms of the Act and with its intent as revealed in 
its legislative history. Executive Order 9786 prescribed 
the ‘‘Regulations Governing the Consideration, Adjust¬ 
ment, of Claims under Public Law 657, Approved August 
7,1946 .’ 9 Section 307 of the regulations provided: 

“307. Relief with respect to a particular loss 
claimed shall not be granted under the Act and these 
Regulations unless the war agency considering the 
claims finds, or, in case such loss was incurred under 
the contracts and subcontracts of another war agency, 
such other war agency finds, that relief would haye 
been granted under the First War Powers Act, 194l, 
if final action with respect thereto had been taken by 
the war agency on or before August 14, 1945. ,, 


In its opinion in Howard Industries v. United States, su- 
pra, the Court dealt at length with this contention of the 
Government. At page 339, the Court said: 

“We first consider the exact nature of the three let¬ 
ters purporting to be ‘requests for relief’ as required 
by Section 3. Those letters related to the three Navy 
contracts here in issue, and requested a redetermina- 


I 
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tion of the contract price because of an operating 
deficit, such redetermination to be made pursuant to 
the escalator clause of the contract. 

“Such a request for a redetermination of the con¬ 
tract price because of an operating deficit is, we believe, 
a request for relief with respect to losses incurred in 
the performance of the contracts. The Government 
does not dispute this fact, but contends that the relief 
requested in the letters was not the sort of relief that 
could have been granted under the First War Powers 
Act, Section 201, and that therefore it cannot be 
granted under the Lucas Act. The Navy Department 
had originally denied these requests for relief on the 
ground that the contemplated termination of the con¬ 
tracts for the convenience of the Government pre¬ 
cluded the exercise of the Navy Department’s author¬ 
ity under the First War Powers Act to amend contracts 
without consideration ‘to further the prosecution of 
the war’. The Government then refers us to Para¬ 
graph 307 of Executive Order 9786 and states that 
since the contracting agency found that First War 
Powers Act relief from loss could not have been 
granted, no relief may now be had under the Lucas 
Act. Paragraph 307 of the Executive Order provides 
in part as follows: 

Belief with respect to a particular loss claimed 
shall not be granted under the Act and these Regula¬ 
tions unless the war agency considering the claim 
finds * # * that relief would have been granted 

under the First War Powers Act, 1941, if final action 
with respect thereto had been taken by the war 
agency on or before August 14,1945. 

®We cannot agree with the Government’s contention 
that the Lucas Act is merely an extension of the First 
War Powers Act and that only those claims that could 
have been allowed under that act may be considered 
under the Lucas Act. We shall examine paragraph 307, 
quoted above (which is one of the regulations issued 
pursuant to Section 1 of the Lucas Act) first in the light 
of the express terms of the Act, and secondly in the 
light of the Act’s intent as expressed in its legislative 
history. 
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Section 201 of the First War Powers Act, 1941, pro- j 

vides that relief may be granted a war contractor by a | 
war agency by entering into contracts or amendments 
or modifications of contracts where the agency deems I 
that such action would facilitate the prosecution of the 
war. The Lncas Act does not require that the war j 
agency make any such determination as a basis for j 
relief. Section i of the Lucas Act provides that war j 
gencies may grant a war contractor relief from losses j 
incurred between September 16, 1940, and August 14, j 
1945, where such losses were incurred without fault or 
negligence on the part of the contractor. Further evi- j 
dence that the Lucas Act provides broader relief than j 
was contemplated by the First War Powers Act isj 
found in the language of Section 2 directing that in j 
determining the amount of a contractor’s net losses,; 
consideration shall be given to relief granted under the j 
Contract Renegotiation Act, the Contract Settlement! 
Act of 1944, the First War Powers Act, or any other ' 
relief granted. Again, in Section 3, the Lucas Act pro¬ 
vides that prior settlements under the Contract Settle-; 
ment Act of 1944 and under the First War Powers Act,! 
1941, shall not bar further relief under this Act. Tnj 
this connection, it should be noted that the Contract j 
Setlement Act granted much broader relief than did the' 
First War Powers Act and on an entirely different 
basis. 

t The legislative history of the Lucas Act (Hearing^ 
before Senate Judiciary Committee, S. 1477, April 12 
and 13, 1946) reveals that, as originally conceived, thq 
Act was intended to be merely an extension of the First 
War Powers Act. Certain war agencies had taken the 
position that the termination of hostilities on August 
14,1945, eliminated the basis for First War Powers Act 
relief because it was then no longer possible to make 
the requisite determination that the action authorized 
by the Act would “facilitate the prosecution of the 
war.” Other agencies took the opposite view, with the 
result that pending claims were considered by some war 
agencies, and were dismissed without consideration br¬ 
others. As the hearings progressed, the committee noted 
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that in many instances First War Powers Act relief 
which had been rendered had been far from adequate 
and had left war contractors with net losses on their 
over-all operations. Accordingly, it was decided to 
change the language of section 1 which originally au¬ 
thorized modification of contracts to “prevent a mani¬ 
fest injustice” (i.e., the situation where some war agen¬ 
cies continued to grant First War Powers Act relief 
after August 14, 1945, and some did not) to language 
authorizing the Government to “settle equitable claims 
of contractors •** for losses (not including diminution 
of anticipated profits) incurred • • • without fault or 
negligence on their part in the performance of such 
contracts * * ( Stephens-Brown , Inc. v. United 

States y 81 F. Supp. 969, 970 (Jan. 1949)). 

^Fhe legislative history of Section 3 of the Lucas Act, 
which we shall take up in connection with the Government’s 
final ground for dismissal, is further evidence that the bill 
as finally enacted went beyond the mere extension of First 
War Powers Act relief. 

*'We accordingly conclude that Paragraph 307 of Execu¬ 
tive Order 9786 is a regulation unauthorized by the Lucas 
Act and is in direct conflict with the express terms of the 
act and with its intent as revealed in its legislative history. 
The Government’s motion, insofar as it is based on this 
regulation, must therefore fail.** 

A similar review of the legislative history of the Act is 
found in the opinion of Judge Reeves in Stephens-Brown 
v. United States , supra. To dispel any last shred of doubt 
that it was not the intention of Congress to limit relief 
under the Lucas Act to cases in which the request for 
relief had requested relief under the First War Powers 
Act, we refer the Court to the Senate Judiciary Committee 
report (Senate Report No. 1559, 80th Congress, Second 
Session) which accompanied a bill amending the Lucas Act 
to give the Court of Claims concurrent jurisdiction with 
the Federal district courts (this bill was enacted as Public 



Law 773, 80th Congress, 62nd Stat. 869). On page 14 of 
this report it is stated by the Judiciary Committee: 

“Public law No. 657 of the 79th Congress provides for 
the determination of war claims incurred without fault 
or negligence where any form of contract relief had! 
been requested during the war and despite former! 
administrative denial or settlement thereof.” (Italics! 
supplied) 

It is highly significant that this language was used byj 
the Congress after the Lucas Act had been administered 
in a contrary way by the Government agencies for more 
than a year and a half. 

In view of the fact that there is nothing in the language 
of the Lucas Act which limits claims thereunder to cases 
where contractors had applied for action under the First 
War Powers Act, it would not appear to be necessary tq 
compare the Lucas Act with the First War Powers to show; 
the dissimilarity between the Acts and to show that the 
Lucas Act was not a mere extension of the First Waij 
Powers Act as has been contended by appellee. An excel¬ 
lent such comparison appears in the portion of the opinion 
in the Howard Industries case which is quoted above. Coun¬ 
sel can add nothing to that able analysis of the two acts. 

A recent decision by the Eighth Circuit Court of Appeals, 
in the case of Fogarty v. United States et at. No. 13,857, 
decided August 24, 1949, and as yet not available in the 
national reporter system, holds that the Lucas Act does 
limit requests for relief to requests for relief under the 
First War Powers Act. It is directly contra to the deci¬ 
sions of the Court of Claims and the Federal district court 
decisions cited above. The opinion is replete with manifest 
errors in reasoning and understanding of the real issues 
involved, and reflects a rather superficial approach, which 
might be attributable to inadequate presentation of th0 
issues therein. As it probably will be relied upon by 
appellee, we herewith present an analysis of its contents. 
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The first four-fifths of the opinion is devoted to a state¬ 
ment of the facts and to verbatim setting out of the pro¬ 
visions of the Lucas Act, Executive Order 9786, and Section 
201 of the First War Powers Act. The last two paragraphs 
are the onhjpportions of the opinion which contain an 
application to the law to the facts. They are as follows: 

“The documents upon which appellant relied as 
written requests for relief under the Act of August 7, 
1946, filed with the Navy Department on or before 
August 14, 1945, were all before the trial court on the 
motion for summary judgment. They can not be ac¬ 
cepted as written requests for relief from losses on 
the Waterways contracts within the meaning of the 
Act. They are the identical claims of Waterways 
against the Navy Department which were finally 
settled by the agreement of February 20, 1945, ap¬ 
proved by the bankruptcy court. They are in no sense 
claims for ‘losses • • • incurred • • • without fault 
or negligence * * * in the performance ’ of the Water¬ 
ways contracts, as the word ‘loss’ is used in sections 
1 and 3 of the Act and defined in paragraphs 101.9 and 
101.11 of Executive Order 9786. They do not purport 
to be a claim for the difference between the contract 
price for the performance of any of the Waterways 
contracts and the actual cost to Waterways for such 
performance, the claim involved in this action and 
presented to the Navy Deprtment for the first time 
in February 1947. They are, in other words, claims 
for which, if established, the United States was liable 
at law to Waterways, and for the recovery of which 
Waterways was entitled to maintain an action at law 
against the United States. And they were so treated 
when finally adjudicated in the bankruptcy court. They 
are not ‘equitable’ claims within the meaning of the 
Act. 

“The Act has no relation to claims against the 
United States of the character stated in appellant’s 
bills and invoices. On the contrary, the Act deals with 
an entirely different character of claims, namely, 
claim s for which the United States was never by the 
force of the contracts obligated, and which but for 


section 201 of the First War Powers Act and the pro-! 
visions of the Act of August 7, 1946, no executive or 
judicial branch of the Government could have enter-! 
tained or allowed. Claims against the United States! 
with which the Congress was concerned in the Act of j 
August 7, 1946, are claims for losses which a depart- i 
ment of the Government could have entertained under 
section 201 of the First War Powers Act; and claims j 
allowable under the First War Powers Act are not 
such as the Government was obligated at law to pay, 
but claims whose recognition and allowance, in the] 
opinion of the department concerned, were necessary 
to the national security, and whose allowance would,! 
in the opinion of the department, ‘facilitate the prose-! 
cution of the war.’ Title 1, Paragraph 3, Executive! 
Order 9001, December 29, 1941, 6 F.R. 6787. Thej 
primary purpose of the First War Powers Act was the 
promotion of the national defense in time of great 
emergency. Contractors were the incidental benefici¬ 
aries of the Act. The purpose of the Act of August 
7, 1946, as shown by the language of the Act and its 
legislative history, (H. Rep. 2576, 79th Cong., 2d Sess., 
pp. 1-21, July 19,1946, U. S. Code Cong. Service, 1946, pj 
1443) was to secure equal and equitable treatment to 
contractors in the consideration of claims of the kind 
which the First War Powers Act authorized certain 
departments of the Government to allow.” 

i 

We will analyze the opinion by the method of setting 
out various passages from the language quoted above, and 
commenting on each such passage. 

i 

“The documents upon which appellant relied as writ¬ 
ten requests for relief under the Act of August 7,1946, 
filed with the Navy Department on or before August 
14, 1945, were all before the trial court on the motion 
for summary judgment.” 

The language just quoted either is expressed most in¬ 
aptly, or it shows that the Court somehow arrived at the 
illogical and impossible conclusion that requests for relief 
are requests for relief under the Lucas Act. 



‘* They cannot be accepted as written requests for relief 
from losses on the Waterways contracts within the 
meaning of the Act.” (Italics supplied) 

The language just quoted shows that the Eighth Circuit 
Court of Appeals, like the court below in the instant case, 
erroneously accepted the inaccurate and misleading phrase¬ 
ology of the Government. 

‘‘They are in no sense claims for ‘losses • * • incurred 
• • • without fault or negligence * * • in the perform¬ 
ance’ of the Waterways contracts, as the word ‘loss’ 
is used in sections 1 and 3 of the Act and defined in 
paragraphs 101.9 and 101.11 of Executive Order 9786.” 

The language just quoted shows that the Court errone¬ 
ously considered “requests for relief” and “claims for 
losses” to be one and the same thing, and applied to the 
former the standards and requirements applicable only to 
the latter. 

It is obvious that the Act does not require the request for 
relief to allege freedom from fault or negligence. As we 
have pointed out earlier in this brief, neither does the Act 
require the request for relief to allege a loss expressly, 
since the loss will not be incurred if the request is granted. 
Further, whether the contractor was or was not guilty of 
fault or negligence is a question of proof after it is in 
issue, but the Court appears to have decided that question 
without proof and while it was still not in issue. Counsel 
have not been able to discover how the use of the word 
“loss” in Sections 1 and 3 of the Act gives it any special 
meaning, except for the requirement in Section 1 that it 
must have been incurred without fault or negligence. 

“Loss” and “net loss” are defined in paragraphs 101.9 
and 101.11 of Executive Order 9786 as follows: 

“101.9 The term ‘loss’ means the amount by which 
the cost of performance of a contract or subcontract 
exceeds the contract price thereof.” 

“101.11 The term ‘net loss’ means the amount by 
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which the aggregate of the costs of performance under 
all contracts and subcontracts exceeds the aggregate of 
the contract prices under all contracts and subcon¬ 
tracts, after giving appropriate effect to action in 
' renegotiation proceedings in respect of the statutory 
period.” 

Those definitions are not inconsistent with the losses now 
claimed by appellants herein, but it would appear that the 
Eighth Circuit Q>urt of Appeals was in error in applying 
them to the request for relief \a that case. Those defini¬ 
tions are applicable to the claims filed under the Act, not 
to the request for relief. The Executive Order prescribed 
regulations “to govern the filing, consideration, adjust¬ 
ment, and settlement of claims by contractors against 
departments and agencies of the Government under the 
said Public Law.” Those regulations were not intended 
to affect the request for relief, and even if they were so 
intended they could not add to or subtract from the require¬ 
ments contained in the Act as to requests for relief. See 
the quotations from the opinions of the Court of Claims in 
Howard Industries v. United States, supra, and the opinions 
of Judge Holtzoff in Warner Construction Company v. 
United States, and Judge Bailey in Spencer B. Lane Co. v. 
United States, which are presented earlier in this brief. 
It is noteworthy that the Eighth Circuit Court of Appeals 
seems to have assumed that any requirement in the execu¬ 
tive order is decisive, and that it failed even to discuss the 
fundamental question as to whether an administrative 
regulation may contravene an act of Congress. Actually, 
as has been stated earlier, paragraphs 101.9 and 101J.1 of 
the executive order relate to the claims for losses, and not 
to the requests for relief, a point which the Eighth Circuit 
Court of Appeals appears to have overlooked. Nor does 
the Court appear to have considered the fact that iihe 
measure of loss prescribed by the executive order to be 
applicable to the claim was not intended to, and could not 
be, applied retroactively to the requests for relief. 
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“They are, in other words, claims for which, if estab¬ 
lished, the United States was liable at law to Water¬ 
ways, and for the recovery of which Waterways was 
entitled to maintain an action at law against the United 
States. And they were so treated when finally adjudi¬ 
cated in the bankruptcy court. They are not ‘equitable* 
claims within the meaning of the Act.” 

The above quotation introduces the far-fetched argument 
that the Lucas Act’s authorization to departments and agen¬ 
cies “to consider, adjust, and settle equitable claims of con¬ 
tractors” does not apply to claims which the contractors 
long before the enactment of the Lucas Act asserted as 
matters of right under their contracts, because these are 
claims for which, if established, the United States would 
be liable at law, and hence they would not be “equitable” 
claims. Here again the Court is applying to the requests 
for relief a standard which was applicable only to the claims 
for losses filed pursuant to the Act. Webster’s New Inter¬ 
national Dictionary defines “equitable” as meaning: 

“1. Possessing or exhibiting equity; according to 
natural right or natural justice; marked by a due con¬ 
sideration for what is fair, unbiased, or impartial; fair; 
just; as, an equitable decision; an equitable distribu¬ 
tion of an estate; equitable men. 

“2. Law. That can be sustained or made effective 
in a court of equity^ or upon the principles of equity 
jurisprudence; existing or valid in equity as distin¬ 
guished from law.” 

It is submitted that the ordinary usage of the word “equi¬ 
table” is in the same sense as used in the first definition 
quoted above, and that that is the sense in which Congress 
used the word. Further, the word was used in the Act in 
describing the claim for losses, and it was not used to de¬ 
scribe the requests for relief. Finally, if Congress used the 
word in the second sense then there would not even be a 
right of recovery under the Lucas Act in contractors who 






meet the Eighth Circuit Court’s requirement that they must j 
have requested relief under the First War Powers Act, j 
since they could not have recovered in a Court of Equity j 
under the First War Powers Act. The Court’s argument j 
would lead to the absurd result that the Lucas Act gave no ! 
war contractor a right to recover his losses. It is difficult 
to comprehend reasoning to the effect that a contractor who I 
correctly or erroneously thought that he was entitled to j 
recover as a matter of contract law, has any less equitable j 
(using the word in its proper sense) claim than the con- j 
tractor whose position was so weak that he knew he had 
not a color of right under his contract and consequently 
asked only for a hand-out. 

The last paragraph of the opinion consists of a naked \ 
statement of conclusions, without any apparent rcctko deci¬ 
dendi. The last sentence of the opinion states what the 
Court conceives to be the purpose of the Act, “as shown by 
the language of the Act and its legislative history”. There 
is no discussion of the language of the Act, or of its legis¬ 
lative history, to indicate how the Court arrived at its con-! 
elusion, a conclusion which is in complete contradiction of 
both the language and the legislative history of the Act. 

In short, the opinion is of little value in enabling this Court, 
or any other Court, to determine the soundness of the deci- 
sion. It is submitted that the opinion in the Howard Indus¬ 
tries case is a far more scholarly and able presentation of j 
the law. | 

CONCLUSION i 

j 

i 

The requests for relief filed by appellants clearly are 
requests for relief within the meaning of the Lucas Act, 
and Hat it would be to defeat the purpose of the act to 
impose the harsh, hypertechnical requirements upon appel¬ 
lants that they must have expressly requested relief “from 
losses.” There is no such requirement in the express lan¬ 
guage of the Act, nor can it be inferred therefrom. It is 
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only by a misreading of the language of the Act that such an 
intention can be deduced. Appellants’ requests for relief 
indisputably are directly related to and connected with the 
losses they now claim under the Act. That is sufficient 
under the Act. 

There is no visible or inferable requirement in the lan¬ 
guage of the Act that the request for relief must be a 
request for a special kind of relief under the First War 
Powers Act and the Court below erred in granting sum¬ 
mary judgment on that ground. As the language of the 
Act is clear and unambiguous, resort to its legislative his¬ 
tory to find an intention contrary to that expressed in the 
Act, is unwarranted. The court below erred in so doing. 
The court below also erred in its interpretation of the legis¬ 
lative history, which clearly shows that during the legisla¬ 
tive process the original bill was broadened and changed so 
materially that in its final form it retained no identity with 
the First War Powers Act, went far beyond that Act, and 
bore no closer relation to the First War Powers Act than 
it bore to the various other statutes referred to in its 
provisions. 

The purpose and intent of Congress, as expressed in the 
Act, and as shown by its legislative history, was to lend a 
helping hand to contractors who had performed their con¬ 
tracts well, had contributed their best to the war effort, 
but had ended up in the red. The appellee by its contentions, 
and the Court below by its decision, would effectively defeat 
this purpose and intent. Appellants ask only that they be 
accorded the rights which Congress has already given them. 

Respectfully submitted, 

Andrew A. Lipscomb 
Minor Hudson 
Geoffrey Creyke, Jr. 

Attorneys for Appellants. 

444 Washington Building 
Washington 5, D. C. 
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JOINT APPENDIX 

Filed June 21, 1948, Harry M. Hull, Clerk 

1 IN THE DISTRICT COURT 

OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

C. F. DAVIDSON and 
C. W. REID, co-partners 
doing business as 
C. F. Davidson Co. 

419 Provident Building 
Tacoma, Washington 

Plaintiffs 

vs. ! 

I 

UNITED STATES OF AMERICA j 

Defendant j 

No. 2546-’48 j 

COMPLAINT UNDER PUBLIC LAW 657, j 
79th CONGRESS, 2d SESSION | 

i 

1. Plaintiff C. F. Davidson and C. W. Reid are citizens 
of the State of Washington and now are and at all times 
herein mentioned have been co-partners doing business 
under the firm name and style of C. F. Davidson Co. Said 
partnership has its principal place of business in Tacoma, 
Washington, and is engaged in the general contracting 
business. 

2. Defendant is the United States of America. 

3. This action is brought under Section 6 of the Act of 

August 7, 1946, Public Law 657, 79th Congress, Second 
Session, approved August 7, 1946, herein referred to as 
War Contracts Relief Act. i 

4. Between September 16, 1940, and August 14, 1945, 
plaintiffs furnished work and services for departments and 
agencies of the Government of the United States of America 

j 

i 


i 


I 

i 
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under contracts or sub-contracts listed on Exhibit “A” 
attached hereto and made a part hereof. 

5. Prior to Angnst 14, 1946, each and every one of the 
said departments and agencies of the Government for whom 
plaintiffs furnished work and services as aforesaid was 
authorized to enter into contracts and amendments or modi¬ 
fications of contracts under section 201 of the First War 
Powers Act, 1941 (50 U. S. Supp. IV, app., sec. 611). 

6. Plaintiffs incurred a net loss (not including diminu¬ 
tion of anticipated profits) of $107,867.93 between Septem¬ 
ber 16, 1940, and Augustl4, 1945, without fault or neg¬ 
ligence on their part in the performance of said 

2 contracts or subcontracts; and said contracts or 
subcontracts are all the contracts or subcontracts 
held by plaintiffs under which work, supplies, or services 
were furnished for the Federal Government between the 
dates aforesaid. 

7. No action has been taken by the United States against 
or involving plaintiffs under the Contract Settlement Act 
of 1944 (41 U. S. C., Supp. IV, sec. 101-125), or similar 
legislation. No relief has been granted plaintiffs under 
section 201 of the First War Powers Act, 1941, or other¬ 
wise. No relief is proposed to be granted by any depart¬ 
ment or agency of the Government under the War Contracts 
Belief Act. No action has been taken by the United 
States against or involving the plaintiffs under the Re¬ 
negotiation Act (50 U.S.C. Supp. IV, app., sec. 1191), 
except as shown on Exhibit “A”. 

8. By far the largest contract on which plaintiffs fur¬ 
nished work and services to the Government was Contract 
NOy-6910, with the Bureau of Yards and Docks, Depart¬ 
ment of Navy, and the loss sustained on that contract, 
namely $281,146.84, was by far the largest loss sustained. 

9. On or about November 22, 1944, and February 7, 
1945, plaintiffs filed written requests for relief with respect 
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i 
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to the losses sustained under Contract NOy-6910, with the 
Bureau of Yards and Bocks, Department of Navy. Copies 
of said requests are attached hereto as Exhibits “B” and 
“C”, respectively. I 

10. On or about January 28, 1947, plaintiffs filed with 
the Department of Navy their claim under the War Con¬ 
tracts Relief Act for losses sustained on Contract NOy-6910. 
On December 23,1947, the Navy Department War Contracts 
Relief Board, to which the claim had been referred, denied 
the claim, on the sole ground that plaintiffs’ letters dated 
November 22, 1944, and February 7, 1945 (Exhibits “B” 
and “C”, respectively) are not written requests for relief 
within the meaning of Section 3 of the War Contracts 
Relief Act and paragraph 204 of Executive Order 9788, 
dated October 3, 1946. Plaintiffs are dissatisfied with the 
action of the Department of Navy, acting through the Navy 
Department War Contracts Relief Board, in denying their 
claim. 

11. Plaintiffs’ losses under Contract NOy-6910 were 
caused by defective and faulty plans which were furnished 
plaintiffs by the Bureau of Yards and Docks, which were 
found to contain upwards of 300 errors necessitating cessa¬ 
tion of work, extra engineering, removal and replace- 

3 ment of installations previously placed by plaintiffs 
under the faulty plans, and other additional work by 
plaintiffs not contemplated under the contract; by increases 
of the price of lumber used by plaintiffs in carrying out 
the contract, after the opening of the bids, by reason of 
changes in maximum lumber price by the Office of Price 
Administration and other authorized Government agencies, 
and through Government allocation of plaintiffs’ orders 
for lumber, resulting in the actual cost of the lumber to 
plaintiffs being more than their estimate thereof for bidding 
purposes; by the existence at the site of the project of hn- 
known conditions of an unusual nature differing materially 
from those ordinarily encountered and generally recognized 


j 
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as being inherent in work of the character provided for in 
the plans and specifications, such unknown conditions of an 
unusual nature being a vast number of large and small 
rocks and boulders under the surface of the ground and 
not apparent on inspection of the surface, which were em¬ 
bedded or cemented together by a volcanic silt or similar 
deposit; and by other actions, things, events and circum¬ 
stances which were beyond the control and without the 
fault or negligence of plaintiffs. 

WHEREFORE, plaintiffs pray: 

(a) That the Court determine the equities involved in 
plaintiffs’ claim. 

(b) That the Court determine that plaintiffs are equi¬ 
tably entitled to the amount of $107,867.93. 

(c) That the Court enter an order directing the Depart¬ 
ment of Navy to settle plaintiffs’ claim in accordance with 
the findings of the Court. 

(d) That plaintiffs have such other relief as to the 
Court may seem just and proper. 

HUDSON, CREYKE, KIRKS & LIPSCOMB 

By (s) Andrew A. Lipscomb 

Andrew A. Lipscomb 

Attorneys for Plaintiff 

444 Washington Bldg. 

Washington, D. C. 

Filed June 21, 1948, Harry M. Hull, Clerk 
4 EXHIBIT “A” 

C. F. DAVIDSON CO. 

STATEMENT OF CONTRACT PRICES, COST OF PERFORMANCE 

AND PROFIT OR LOSS 

(As required in connection with Public Law 657 — 79th Congress) 

Description of Completed Total Cost Selling Price Profit 
Contract of Contract (Loss) 

Tulalip Ordnance 

storage facilities 

(W-868~eng-6081) 1942 $ 345,126.38 $ 373,241.68 $ 28,115.30 
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Description of Completed 

Total Cost 

Selling Price 

Profit 

Contract 


of Contract 

(Loss) 

McChord Field Ord¬ 
nance storage facil¬ 
ities (#4721) 1942 

272,100.26 

329,394.12 

57,293.86 

T.O. Buildings— 

Anti-aircraft build¬ 
ings McChord Field 
(W-869-eng-5253) 1942 

11,436.84 

23,209.40 

11/772^6 

Recapture by U. S. 
Government, Renego¬ 
tiation Agreement No. 
W42-032-eng-Pas-296, 
effected through (a) 
withholding to apply 
against contract No. 
(W-45-108-eng-671 

18,415.02 


1 

■ I 

! 

i 

(18,415.02) 

(b) withholding to 
apply against contract 

No. (W-45-108-eng- 
1157) 

2,584.98 


1 

i 

! 

( 2J58438) 

Go wan Field, Idaho 

Sewer disposal plant 




(W-€98-eng-3174) 1943 

41,195.19 

48,773.55 

7,578^6 ! 

War Housing Project 
(#45144) Bremerton 
Washington 1943 

501,308.53 

558,413.81 

1 

I 

57,105.28 j 

War Housing Project 
(#45201) Bremerton 
Washington 1943 

874,404.34 

898,172.47 

1 

1 

i 

i 

23.768.13 

War Housing Project 
(#35072) Ordnance, 

Oregon 1943 

970,764^8 

985,492.49 

i 

1 

14,727.51 

War Housing Project 
(#45210) supple¬ 
mentary 1944 

13,907.38 

19,605.00 

1 

5,697.62 

Post Exchange Building 
( W-45-1087-eng-671) 1944 

19,643.61 

18,415.02 

1 

( 1,228^9) 

Retaining wall and 
radio building— 
(W-45-108-eng-1161) 
(W-45-108-eng-1157) 1944 

16,311.91 

17,313.39 

i 

I 

1 

| 

1,001.48 

Navy Building (NOy- 
8173) 1944 

2,360.84 

2,451.00 

1 

1 * 

90.16 

Navy Training School 
Farragut, Idaho 
(NOy-6910) 1944 

2,499,808.40 

2,218,661.56 

1 

(281446^4) 

Ice Conveyor, Auburn 

W45-108-eng-1208 1945 

8,618^1 

7,668.50 

1 

(949.81) 

Maximum custody com¬ 
pound, W-45-108- 
eng-1325 1945 

5,197.16 

5,644.50 

1 

1 

44734 

Totals Carried Forward 

$5,603484.13 

$5,506,456.49 

$(96,727.64) 


i 

i 

i 
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C. F. DAVIDSON CO. 

STATEMENT OF CONTRACT PRICES, COST OF PERFORMANCE 

AND PROFIT OR LOSS 


(CONTINUED) 


Description of Completed 
Contract 

Total Cost 

Selling Price 
of Contract 

Profit 

(Loss) 

Totals Carried Forward 
Fire station. Auburn 

$5,603,184.13 

$5,506,456.49 

$(97,727.64) 

W45-108-eng-1289 
Fence Parking' area. 

1945 

8,749.88 

9,460.23 

665.35 

FL Lewis Spec. 80 
Tighten timbers. Ft. 

1945 

1,263.30 

2,270.50 

1,007.20 

Lewis W45-016-X-38 
Gymnasium, Ft. Lewis 

1945 

2,151.28 

2,753.00 

601.72 

W45-108-eng-1398 
Retaining WaR, 

1945 

66,124.78 

65,149.01 

(975.77) 

Ft. Lewis 

Plaster room. Ft. 

1945 

1,981.11 

2,636.18 

655.07 

Lewis, W45-016-76 
Debarkation facilities 

1945 

4,792.43 

5,555.00 

762.57 

W45-016-lx-62 
Library, Ft. Lewis 

1945 

3,533.97 

3,903.00 

369.03 

W-45-108-eng-1526 
Install thresholds. 

1945 

32,404.70 

32,623.88 

219.18 

P.O.-412 

Building, L G. 

Madigan W45-016 

1945 

72.21 

686.40 

614.19 

(S.C.-1X-85) 

Enclose walkways. 

1945 

15,434.87 

16,492.00 

1,057.13 

W45-011- 

Building T-19, McChord 

1945 

1,570.81 

2,425.46 

854.65 

alterations 

Order B.U. 1703, 

1945 

« 

623.67 

769.00 

145.33 

McChord 

Order B.U. 1702, 

1945 

140.52 

210.00 

69.48 

McChord 

Additional training 

1945 

285.90 

360.00 

74.10 

facilities 

Two messhalls. Ft. 
Lewis W45-108-eng- 

1945 

7,137.60 

8,605.95 

1,468.35 

1564 

Naw vault at Todds 

1945 

152,081.96 

174,618.44 

22,536.48 

(Nobs-779) 

Pacific Beach. Hous¬ 

1945 

4,508.71 

6,904.00 

2,395.29 

ing Wn. 45278N 
Elimination of 
charges included 

1945 

141,179 00 

102,437.65 

(38,741.35) 

in salarv column 1943/45 
Winthrop Hatchery— 

Bureau of Reclam a- 

(12,000.00) 


12,000.00 

tion (Proiect *908) 
Covington Untanking 
'I’ower and Control 

1942 

51.086.94 

43,604.39 

(7,482.55) 

House (Ibo-2117) 1942 

Ft. Lewis area water 
svstem (Cont WA-dpw 

152.467.73 

137,720.33 

(14,747.40) 

9-Pro 45-129) 

1942 

54.520.49 

59,832.15 

5,311.66 

TOTALS 


$6,293,340.99 

$6,185,473.06 $(107,867.93) 





7 


Filed June 21, 1948, Harry M. Hull, Clerk ! 

EXHIBIT “B” | 

6 Nov. 22, 1944 

i 

EE: Contract NOy-6910 
Serial Letter #568; 

Officer-in-Charge of Construction 
U. S. Naval Training Center 
Farragut, Idaho 

Dear Sir: j 

I am writing you this letter with the thought in mind 
whereby we may have better mutual cooperation in expe¬ 
diting change-orders. I fully realize your responsibility 
and your sincerity in trying to equitably adjust these mat¬ 
ters. However, there is an unmistakable condition existing 

; 

at this time which I will not attempt to explain other than 
it seems impossible to have a common meeting of minds, i 

The Situation, as it now exists, is that a majority of 
our change-orders are questioned to such an extent as td 
their fair pricing, that we have so far accomplished very 
little in the several months of our corresponding, and out 
personal dealings with the different members of our firm 
in your office. 

I am quoting a paragraph from your letter of November 
15,1944 

“The above is one of the many items that cannot be 
verified by the Officer in Charge of Construction and 
revision will not necessarily constitute acceptance of 
your proposal.’* 

i 

It is inconceivable to me that there could be as man^ 
unfininshed items to settle as this paragraph indicates, j 

Of our total change-orders that we have submitted, as 
to this day we have only received payment of approximately 
$4,000.00 and those change-orders dated back approximately 
a year. 

i 

i 


] 

i 
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I call your attention to the fact that there is upward 
to one half million dollars in change-orders that we have 
submitted to vour office and we have only very meager 
. advice as to the condition of most of them. The situation is 
! becoming very urgent. As you can see, for a small concern 
like ourselves to carry any such burden, particularly when 
any solution of the same appears so indefinite. 

I am sending you extra copies of this letter and if it 
is at all in order, I request you to send a copy of same to 
the Bureau of Yards and Docks and request further that 
you answer this letter at an early date giving us your 
views on the above matter. We stand ready at any time to 
meet again with your office, if, in your opinion, it will help 
to clarify or expedite the processing of the change-orders. 


Yours very truly, 

C. F. DAVIDSON CO. 

CFDrBD 


Filed June 21, 1948, Harry M. Hull, Clerk 
7 EXHIBIT “C” 

Feb. 7, 1945 
BE: NOy-6910 

Contracting Officer 

Chief of Bureau of Yards and Docks 

Navy Department 

Washington, D. C. 

Dear Sir: 

We are taking the liberty of writing you in reference to 
the above contract on which we are the prime contractor. 

We have been advised by the Officer-in-Charge of Con¬ 
struction that all matters pertaining to the settlement of 
this contract will be handled by your office. We are extremely 
anxious to get this settled as soon as possible and we would 
very much appreciate your advising us of the status of 
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this project and the approximate time your office will 
require in processing the many items which are unsettled. 
We are ready to give you any additional information that 
you may desire or we can come directly to your office on 
any matter that you see fit to ask us about. 

Awaiting your reply, we are 

Yours very truly, 


CFD :D 


C. F. DAVIDSON CO. 


I 


i 


i 

i 


I 

i 


i 


Filed June 21, 1948, Harry M. Hull, Clerk 

8 IN THE DISTRICT COURT 

OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


C. F. DAVIDSON and C. W. REID, 
co-partners doing business as 
C. F. DAVIDSON CO., 419 Provident 
Building, Tacoma, Washington, 

Plaintiffs, 

v. 

UNITED STATES OF AMERICA, 

Defendant 

Civil Action No. 2546-48 

MOTION TO DISMISS THE COMPLAINT 
OR FOR SUMMARY JUDGMENT 

j 

Now comes the defendant, the United States of America, 
by H. G. Morison, Assistant Attorney General, and George 
Morris Fay, United States Attorney, and respectfully 
moves the Court to dismiss the complaint herein on the 
ground that: I 

The Court is without jurisdiction over the plaintiffs’ suit 
under the Act of August 7, 1946 (P.L. 657, 79th Cong., 2d 
Sess.), because no written request for relief from losses 

i 

i 

i 


i 

i 

i 
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was filed with the department or agency concerned (the 
Department of the Navy, Bureau of Yards and Docks) on 
or before August 14, 1945, as required by Section 3 of said 
Act; 

or, in the alternative, to grant summary judgment for the 
defendant, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, on the ground that there is no genuine 
issue as to any material fact and that the defendant is 
entitled to judgment as a matter of law. 

In support of this motion, the Court is respectfully 
referred to the annexed affidavit of Captain J.F. 

9 Jellev, Acting Chief for the Bureau of Yards and 
Docks, and the documents attached thereto, the 

complaint therein, and to defendants Points and Authori¬ 
ties in support of this motion. 

H. G. MORISON 
Assistant Attorney General 

GEORGE MORRIS FAY 
United States Attorney 
Attorneys for Defendant, 

The United States of America. 

Filed Sep. 20, 1948, Harry M. Hull, Clerk 

10 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

C.F. DAVIDSON AND C.W. REID, 
co-partners doing business as 
C.F. DAVIDSON CO., 419 Provident 
Building, Tacoma, Washington, 

Plaintiffs, 

v. 

UNITED STATES OF AMERICA, 

Defendant, 

CIVIL ACTION 
No. 2546-48 
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AFFIDAVIT IN SUPPORT OF DEFENDANT’S 
MOTION TO DISMISS THE COMPLAINT 
OR FOR SUMMARY JUDGMENT 

City of Washington j 

District of Columbia SS j 

Captain J. F. Jelley, being duly sworn, deposes and says: ! 

1. I am the Acting Chief of the Bureau of Yards and 
Docks, Department of the Navy, Washington, D.C., and 
make this affidavit on behalf of the defendant, the United 
States of America, and in support of its motion to dismiss 
the complaint or for summary judgment. 

2. As such Acting Chief, I am the Contracting Officer 
of the Bureau and have supervision over Contract NOy- 
6910, between C.F. Davidson Co. and the Bureau, on which 
the plaintiffs allege, in paragraph 8 of their complaint in 
this action, they sustained a loss of $281,146.84. 

3. As such officer, I am acquainted with the files of the 
Bureau of Yards and Docks, Department of the Navy, the ! 
department concerned, pertaining to said Contract NOy-j 
6910, and the changes thereto. 

4. A diligent search of the above-described files has been 
made to ascertain whether any correspondence orj 

11 other papers which might be construed as in any wav; 

tantamount to written requests for relief with! 
respect to losses within the meaning of Public Law 657, 
79th Congress, 2d Session, had been received by Bureau of 
Yards and Docks in connection with the above contract on: 
or before August 14, 1945. 

5. Other than the letter dated November 22, 1944, from 
C.F. Davidson Co. to the Officer in Charge of Construction^ 
U.S. Naval Training Center, Farragut, Idaho, and the letter 
dated February 7, 1945, from C.F. Davidson Co. to Con¬ 
tracting Officer, Chief of Bureau of Yards and Docks, Navy 
Department, Washington, D.C., copies of which are annexed 


] 

i 
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to the complaint herein and marked respectively Exhibits 
“B” and “C”, no snch correspondence or other papers 
were so received, and in the opinion of the Navy Depart¬ 
ment these particular letters do not constitute written 
requests for relief within the meaning of Section 3 of Public 
Law 657, 79th Congress, 2d Session, as is evidenced by the 
certified copy of the Final Determination of the Navy 
Department War Contracts Belief Board, dated December 
23,1947, hereto annexed, with which is included an executed 
counterpart of the claim dated January 28, 1948, filed by 
C.F. Davidson Co. with the Department of the Navy under 
Public Law 657, 79th Congress, 2d Session. 

6. Hereto C.F. Davidson Co. filed a claim with the Chief 
of the Bureau of Yards and Docks for additional compen¬ 
sation under Contract NOy-6910 in the total sum of $486,- 
094.61, broken up as follows: (1) faulty plans, $104,445.00; 
(2) railroad demurrage, $3,071.02; (3) lumber costs, $91,- 
578.69; (4) rock excavation, $192,680.00; (5) water, sewer, 
etc., $22,869.05; (6) revision of steam distribution, $25,- 
025.99; (7) telephone system, $14,664.85; (8) heating plant 
changes, $5,469.40; (9) concrete slabs, admittedly owed the 
Government, $903.19; (10) revision of drying areas, $6,- 

664.82; (11) temporary completion of four barracks, 
12 $10,623.99; (12) top soil, $541.35; (13) electrical work, 

$2,570.22; (14) additional tables, $741.69; (15) mis¬ 
cellaneous, minor changes in building, $4,223.66; (16) road 
rolling and watering, credit to Government, $916.96; and 
(17) painting in finished space, $2,745.03. 

7. On the recommendation of the Bureau’s Board of 
Contract Awards, the Chief of the Bureau allowed nothing 
for faulty plans, railroad demurrage or electical work, but 
allowed the following: (1) lumber costs, $8,548.02; (2) rock 
excavation, $24,705.00; (3) water, sewer, etc., $18,913.49; 
(4) revision of steam distribution, $5,453.00; (5) telephone 
system, $14,074.43; (6) heating plant changes, $5,000.00; 
(7) concrete slabs, Government owed and deducted 
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I 

I 

i 

I 


j 

i 


$1,000.00; (8) revision of drying areas, $5,843.22; (9) tem¬ 
porary completion of four barracks, $10,196.32; (10) top 
soil, $541.35; (11) painting interior woodwork. Government 
owed $552.00, which was deducted; (12) additional dish 
tables, $741.69; (13) miscellaneous, minor changes in builds 
ing, $4,223.66; (14)' road rolling and watering, credit to 
Government $916.96; and (15) painting in finished space; 
$2,745.03. Chief of the Bureau, upon recommendation of 
said Board, therefore, allowed a total to C.F. Davidson Co. 
of $98,516.25. | 

8. By letter dated October 12, 1945, addressed to the 
Contracting Officer, Chief of Bureau of Yards and Docks, 
C.F. Davidson Co. appealed to the Secretary of the Navy, 
and I am informed and verily believe that the amount of 
that appeal now pending before the Navy Board of Contract 
Appeals, the representatives of the Secretary of the Navy, 
totals the sum of $471,139.53. 

9. By letter dated August 23, 1948, C.F. Davidson C6. 
by its attorneys, Hudson, Creyke, Kirks and Lipscomb, 
have requested reconsideration by the Bureau of Yards 

and Docks of the Davidson claim now pending 
13 before the Navy Board of Contract Appeals. 

! 

J. F. JELLEY i 
Captain, U. S. N. 

i 

i 

• i 

Subscribed and sworn to before me this 20th day of 
September, 1948. 

H. E. SWEENEY 
Notary Public in and for 
the District of Columbia | 

i 

i 

My Commission Expires on the 

14th of December 1952 j 

• • • • • • • • 

i 

i 

i 

i 

! 

I 


I 

I 


14 


Filed Sept. 20, 1948, Harry M. Hull, Clerk 

15 NAVY DEPARTMENT 

WAR CONTRACTS RELIEF BOARD 

In the Matter of the Claim of ) t,. , ^ ^ • x- 

C. F. Davidson Company \ Fmal Determination 

STATEMENT OF FACTS 

1. C. F. Davidson Company filed a claim dated Janu¬ 
ary 26, 1947, received in the Navy Department on January 
30, 1947, under Public Law 657, approved 7 August 1946, 
(hereinafter called the Act) and Executive Order 9876, 
dated 5 October 1946. In accordance with the directive 
of the Secretary of the Navy, dated 3 April 1947, the claim 
has been referred to the Navy Department War Contracts 
Relief Board established in the Navy Department pur¬ 
suant to Section 1 of the Act as the central authority to 
receive, consider, settle and adjust claims under the Act. 

2. The claim is for losses in the amount of $107,867.93 
and is based upon contract NOy-6910 dated January 26, 
1944 between claimant and the Government. The contract 
provided for the construction by claimant of certain build¬ 
ings at the Naval Training Station, Farragut, Idaho. The 
original contract price was $2,088,900.00, which amount was 
increased from time to time by change orders under the 
contract approved by the contracting officer. The amount 
remaining due claimant under the contract is in contro¬ 
versy and claimaint now has an appeal pending before the 
Navy Department Board of Contract Appeals. Thus, the 
actual losses which claimant may suffer is not settled. 

3. The instant claimant under the Act is based upon the 
change orders under contract NOy-6910. Claimant submits 
in compliance with paragraph 202(e) of Executive Order 
9786, which requires submission of copies of each written 
request for relief, letters of November 22, 1944 and Febru¬ 
ary 7, 1945 relative to settlement of the change orders. 
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DETERMINATION ! 

i 

i 

1. The claim of C. F. Davidson Company is hereby de¬ 
nied. 

j 

2. This Board is of the opinion and so holds that claim- j 
ant’s letters of November 22, 1944 and February 7, 1945 j 
are not written requests for relief within the meaning of 
Section 3 of the Act and paragraph 204 of Executive Order 
9786. We have held that the Act applies only to requests j 
for relief in the form of an amendment without considers | 
tion pursuant to the FirsLwar Powers Act and Executive j 
Order 9001. See In the Matter of ZiebarthJaeger Joint, 

Adventure dated 23 October 1947 and In the Matter of 
16 Milwaukee Engineering and Shipbuilding Company 
dated 9 December 1947. Claimant’s letters of Novem-j 
ber 22, 1944 and February 7,1945, were not requests for anj 
amendment of its contract without consideration but rather! 
an assertion of a claim as to legal rights under the terms of 
the contract and they were so considered and processed by 
the Navy Department. Accordingly, the claim is denied on 
the ground that no written request for relief within the 
meaning of Section 3 of the Act was filed with the Navy 
Department by claimant. 

4. Let the Recorder of the Board notify claimant of 
this Determination by forwarding a copy hereof by regis¬ 
tered mail. 

| 

Dated at Washington, D. C. this 23rd day of Decem¬ 
ber 1947. 

i 

/s/ Jas. D. Boyle 

Jas. D. Boyle, Rear Admiral, SC, USN(Ret.) 

Chairman 

/s/ Marcy M. Dupre 

Marcy M. Dupre, Jr., Captain, USN 

Member 


I 


i 

I 
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APPROVED: 

/s/William L. Eagleton 

William L. Eagleton, Captain, USNR 

/s/ Ernest L. Rushmer 
Ernest L. Rushmer 
Assistant to the General Counsel 
Counsel for the Board 

CERTIFIED TO BE A TRUE & CORRECT COPY 

17 C. F. Davidson Co. 

Contractors and Builders 
419 Provident Building 
Tacoma, Wash. 

January 28, 1947 

To the Office of 

The Secretary of the Navy 

Washington, D.C. RE: Contract NOy-6910 

Gentlemen: 

Enclosed please find four copies of claim for relief arising 
out of Contract NOy-6910, pursuant to Executive Order 
9786, covering Regulations Governing the Consideration, 
Adjustment, and Settlement of Claims under Public Law 
657, Approved August 7, 1946. 

We trust that you will route this claim through the proper 
channels, and we will appreciate your advising us of your 
procedure. 

Yours very truly, 

C. F. DAVIDSON CO. 

CFDrmfj 

Encs. 


By C. F. Davidson 
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CLAIM FOR RELIEF UNDER CONTRACT WITH 
THE UNITED STATES GOVERNMENT j 

Comes now C. F. Davidson Co., a co-partnership eom-j 
posed of C. F. Davidson and C. W. Reid, and herewith pre¬ 
sents its claim to the Department of the Navy of the United ! 
States, for consideration, adjustment and settlement of its I 
loss which was incurred between September 16, 1940 and 
August 14, 1945, without fault or negligence on its part, 
arising out of the construction of a 5,000 Man Service 
School Area at the U. S. Naval Training Station, Farragut, 
Idaho, under Contract NOy-6910, bearing date of execution 
by the contractor on January 13, 1944, and by the Gov¬ 
ernment on January 26, 1944. j 

In support of the contractor’s claim for relief, said com 
tractor shows: ! 

i 

(a) The total amount claimed is $243,055.81, but this 
amount is subject to change, dependent upon the action pf 
the Secretary of the Navy on the appeal of claimant now 
pending before the Secretary, and is likewise dependent 
upon the decision and judgment of the United States Dis¬ 
trict Court for the State of Idaho, on an action therein 
pending, involving the amounts owing to three subcon¬ 
tractors on said work, said cause being entitled, “United 
States of America for the use and benefit of W. A. Rush- 
light Company, a co-partnership, et al., plaintiffs, vs. C. F. 
Davidson and C. W. Reid, doing business as C. F. David¬ 
son Co., and Continental Casualty Co., defendants, Cause 
No. 1583”. 

j 

(b) The original contract price was $2,088,900.00. 
This amount was subsequently increased by reason of 
change orders and additions directed during the course of 
performance, the reasonable value of which has not yet 
been determined, because of the pendency of the appeal 
to the Secretary of the Navy and the action now pending 
in the United States District Court above mentioned. The 
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cost of performance of said contract subject to the quali¬ 
fications set forth in the affidavit accompanying this claim 
was $2,424,070.80, and the net loss claimed, subject to 
adjustment referred to, is $243,055.81. The above is the 
only contract to which a claim is made, and claimants have 
had no subcontract which is involved in this claim for loss. 

(c & d) Answered in the previous statements. 

(e) With reference to the requirements of subdivision 
(e) of Section 202 of the regulations adopted under the 
provisions of Public Law 657, approved August 7, 1946, 
claimants state that during the performance of the 
19 work under said contract there were many hundreds 
of changes that were required to be made to com¬ 
plete the work so as to enable the Navy to take possession 
without delay, and the question of whether these changes 
entitled the contractor or various subcontractors on the 
work to extra compensation, and if so, in what amount, had, 
in most instances, been left for determination until after 
the work was completed. There had been several different 
officers in Charge of Construction on the site, and the con¬ 
tractor, being unable to arrive at any agreement with the 
Officer in Charge as to the amounts due on these various 
changes or departures from the contract, or to obtain ac¬ 
tion on many of the points of difference, it was agreed that 
the entire matter be submitted to the Bureau of Yards and 
Docks, who would pass upon the matters collectively in¬ 
stead of individually. Attached hereto are some of the vari¬ 
ous letters that passed between the parties, which contain 
requests for relief by the contractor or admissions of previ¬ 
ous written requests for relief, and which show the proce¬ 
dure that was adopted. These communications that are at¬ 
tached are as follows: 

1. Letter from Lt. Comdr. M. N. Anderson, OINCC to 
claimant dated November 2,1944; 

2. Claimant’s Letter to OINCC, dated November 22, 
1944; 
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3. Letter from OINCC to claimant dated November 28, 
1944; 

4. Letter of claimant to Contracting Officer, Chief of 
Bnrean of Yards and Docks, dated February 7; 
1945; 

i 

5. Letter, V. R. Dunlap by direction of Chief of Bureau 
of Yards and Docks, to claimant, dated February 

16, 1945. ! 

] 

6. Letter of claimant to Contracting Officer, Chief of 

Bureau of Yards and Docks, dated February 21, 
1945; . ' ! 

j 

7. Letter, V. R. Dunlap by direction of Chief of Bu¬ 
reau of Yards and Docks, to claimant, dated Febru¬ 
ary 27, 1945; 

8. Letter of claimant to Bureau of Yards and Docks 
dated March 2,1945. 

| 

It will be noted that letter number 1, from the Officer 
in Charge, advised claimant that all outstanding matter^ 
would be submitted in a group, as soon as the neces- 
20 sarv work in the office of the Officer in Charge of 
Construction was completed. 

In letter number 2, claimant calls attention to the fact 
that there was upwards of one-half million dollars ih 
change orders that had been submitted, upon which only- 
very meager advice had been given, and called attention to 
the urgency of the situation. 

The fourth advised that the Officer in Charge of Con¬ 
struction was reestimating all outstanding claims and 
change orders, “and will submit these estimates to the 
Bureau along with your appeal”, and in which it was ad¬ 
vised that it was believed the work would be completed 
and the papers submitted within one week. 

The letter from the Bureau of Yards and Docks, under 
date of February 16, 1945, indicates that the papers had 
been received prior to that time. 

These enclosures and the various correspondence and 


i 

i 

i 
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change orders that were submitted to the Bureau of Yards 
and Bocks, it is claimed by claimant, do constitute a claim 
for relief arising out of the construction or work provided 
for in said contract, and in the various changes that were 
made as the work progressed. 

(f) In compliance with the requirement of subdivision 
(f), there is enclosed herewith copies of the letter of claim¬ 
ant to the Contracting Officer, Bureau of Yards and Bocks, 
under date of October 12, 1945, and of the appeal to the 
Secretary of the Navy, as provided for in Article 16 of 
the Contract NOy-6910, which appeal is still pending. 

(g) The claimant is seeking from the government on its 
appeal to the Secretary of the Navy, additional compensa¬ 
tion, to which claimant believes he is entitled, irrespective 
of the actual loss sustained through the performance of 
the contract. 

(h) None. 

(i) None 

(j & k) Claimant, in compliance with the provisions of 
paragraphs (j) and (k) of Section 202 of the regulations 
states that the loss occurred in the carrying out of the Con¬ 
tract NOy-6910, between November 8, 1943, and comple¬ 
tion of the contract, approximately the end of the year, 
1944. The loss resulted from many considerations, among 
which were the following: 

1. The plans were so faulty and defective that claimant 
was required to incur an expense roughly equivalent to 

preparation of entire new plans, in connection with 
21 which a claim was made to the Bureau of Yards 
and Bocks, and is included in the appeal for $104,- 

444.33. 

2. The claimant estimated his lumber costs upon the 
basis of the grades permitted by the specifications, which 
were part of the contract documents, with a leeway of not 




I 


I 

I 

! 

over 15% of the lumber would be upgraded, one grade, and 
the price was based upon 0. P. A. ceilings for lumber of ; 
such grades produced in the vicinity in which the contract j 
was to be performed. This was in accordance with the 
claimants previous experience in contract work. The Navy j 
required the lumber to be obtained through the Central j 
Procurement Agency established by the government, with j 
offices in Portland, Oregon, which agency, through so-called j 
“auctions” or allocations, secured agreements for produc- | 
tion and delivery of lumber to claimant, in most instances 
from mills in western Washington and western Oregon, j 
where freight rates were much in excess of claimant’s esti- j 
mate, and claimant was required to take lumber, in a large j 
part, a number of grades higher than the specific require¬ 
ments, with consequent greatly increased costs. In addi- j 
tion, many lumber suppliers obtained through the Central 
Procurement Agency failed to cut and deliver lumber j 
within the time limited by the provisions of the contract, j 
and claimant was then forced into the retail lumber mar- | 
ket to obtain approximately two million feet of their lum- j 
ber requirements in order not to delay completion. This i 
increased claimant’s lumber cost above its estimate by ap- j 
proximately $91,578.69, upon which the Bureau of Yards j 
and Docks allowed the sum of only $8,548.02. Most of! 
this difference in cost represented a net loss to claimant. ! 

3. The contract contemplated that no rock would be I 
encountered, and provided for extra compensation if it i 
should be encountered. Bock was encountered, but thej 
Bureau of Yards and Docks allowed the sum of only $15.00 
per yard for rock excavation, while partial cost records 
kept by subcontractors on the project showed a much 
greater cost for trench excavation, and the claimant’s 
actual costs, due to unexpected and unforseen subsurface 
conditions, and demands by the Officer in Charge to re¬ 
move all surface boulders from the finished grade through-f 
out the area, were greatly in excess of its estimate, and 
resulted in a large loss. 

i 

I 


i 
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4. The Government forced claimant to accept a reduc- 
tion of $16,900.00 in the contract price, after claimant had 
been notified that the contract had been awarded to him 
and after he had incurred expenses in large amounts in 
preparation for and in performance of the contract. 

5. The Navy, in transporting materials of claimant 
from Athol to Farragut, and in returning empty cars, 
delayed the transportation to such an extent as to incur 
demurrage for such delay aggregating in excess of 

$3,000.00. 


22 6. Other items ranging in amount from a few 

hundred dollars to several thousands of dollars, re¬ 
sulting from what claimant deems were insufficient allow¬ 
ances on various change orders resulted in loss, much of 
which was caused by delay by the Officer in Charge in ap¬ 
proving changes that were directed to be made. 


(l) None. 

(m) Claims for refund aggregating $40,638.54 have been 
filed with the Department of Internal Revenue on carry¬ 
back of losses of $172,068.80, from the year 1944, to the 
years 1942 and 1943. These refunds have not been re¬ 
ceived, but claims have been examined by revenue agents 
and are in process. Further claims are expected to be filed 
for recovery of 1943 income taxes paid by carry-back of 
remaining losses sustained on said contracts, unless pre¬ 
viously settled or paid. 

C. F. DAVIDSON CO. 

By: C. F. Davidson 

Claimant. 


(n) 

STATE OF WASHINGTON J 
COUNTY OF PIERCE \ 55 ‘ 


Charles F. Davidson and John G. Thorstenson, being each 
first duly sworn, upon his oath says: 


1. That Charles F. Davidson is a member of the co¬ 
partnership of C. F. Davidson Co., and the member thereof ; 
who had active charge of the construction of the 5,000 Man j 
School Area under Contract NOy-6910, for the United 
States Navy at Farragut, Idaho. 

I 

2. John G. Thorstenson is a certified public accountant, 
residing at Tacoma, Washington, and is the accountant | 
who, for several years last past has audited the books of ! 
account of C. F. Davidson, which audit includes the ac- j 
counts of said co-partnership with reference to the con¬ 
struction of the 5,000 Man School Area at Farragut, Idaho, 
for the Navy, under Contract NOy-6910. 

Each for himself further says: That the statements, in¬ 
formation and other data set forth in the foregoing claim 
and supporting papers has been carefully verified and has j 
been prepared from the accounting and other records of j 
claimant, and so far as each knows, they have been pre-| 
pared in accordance with requirements of Public Law 657 i 
and the regulations adopted thereto, and in all re-! 
23 spects are true and correct to the best of his and their j 
knowledge and belief. 

C. F. Davidson j 

John Gr. Thorstenson 


Subscribed and sworn to before me this 27 day of Janu¬ 
ary, 1947. 

Helen Dahl 

Notary Public in and for the j 
State of Washington, resid-' 
ing at Tacoma. 
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24 In reply address COPY 
OinCC NOy 6910 
and refer to No. 

#12 

NAVY DEPARTMENT 
Officer in Charge of Construction 
U. S. Naval Training Station 
FARRAGUT, IDAHO 

2 November 1944. 

C. F. Davidson Co. 

419 Providence Bldg. 

Takoma, Washington 

Snbj: Contract NOy 6910, Change Orders and Claims. 
Gentlemen: 

Advice has been received from the Bureau of Yards and 
Docks stating that all change orders under dispute and 
claims submitted by the contractor, will be handled col¬ 
lectively instead of individually, in Washington. 

The Officer in Charge of Construction has therefore ad¬ 
vised the Bureau that all outstanding matters will be sub¬ 
mitted in a group as soon as the necessary work by this 
office is completed. 

Therefore, it is requested that all outstanding matters 
still in the hands of the contractor be submitted to the 
Officer in Charge of Construction at an early date. Any 
change orders that are found to be in order will be forwarded 
to the Bureau for processing. 

Very truly yours, 

(Signed) M. M. Anderson 

M. M. ANDERSON 

Lt. Comdr. (CEC) USNR 

Officer in Charge of Construction 

• • • • • • • • 







25 


27 In Reply Address 

OinCC NOy 6910 COPY 
and refer to No. 

#12 

NAVY DEPARTMENT 
Officer in Charge of Construction 
U. S. NAVAL TRAINING STATION 

FARRAGUT, IDAHO j 

28 November 1944 

i 

i 

C. F. Davidson Co. 

419 Provident Bldg. ; 

Tacoma, Washington j 

Subj: Contract NOy 6910, 5000 Man Service School; 
Change orders. 

Gentlemen: 

Receipt is acknowledged of yonr serial letter No. 568 
dated November 22,1944, regarding the statns of ontstand- ! 
ing change orders and claims on subject contract. 

i 

The Officer in Charge of Construction concurs with you in j 
the belief that “it seems impossible to have a common meet- j 
ing of minds”. For your information, the Bureau of Yards j 
and Docks is cognizant of the difficulties in settling change j 
orders on this contract. The Officer in Charge of Construe- j 
tion is now re-estimating all outstanding claims and change j 
orders and will submit these estimates to the Bureau along j 
with your appeal. The final decision will rest with the j 
Contracting Officer in accordance with Article 10 of your j 
contract. 

It is believed that all the information is available from | 
your office for submission to the Bureau, along with the j 
Officer in Charge of Construction estimates and discussions, j 
It is believed that it will not be necessary to carry on fur- | 
ther negotiations with your firm regarding any of these 
outstanding matters. From time to time during discus- j 
sions and correspondence with you regarding change or- j 
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24 In reply address COPY 
OinCC NOy 6910 
and refer to No. 

#12 

NAVY DEPARTMENT 
Officer in Charge of Construction 
U. S. Naval Training Station 
FARRAGUT, IDAEO 

2 November 1944. 

C. F. Davidson Co. 

419 Providence Bldg. 

Takoma, Washington 

Subj: Contract NOy 6910, Change Orders and Claims. 
Gentlemen: 

Advice has been received from the Bureau of Yards and 
Docks stating that all change orders under dispute and 
claims submitted by the contractor, will be handled col¬ 
lectively instead of individually, in Washington. 

The Officer in Charge of Construction has therefore ad¬ 
vised the Bureau that all outstanding matters will be sub¬ 
mitted in a group as soon as the necessary work by this 
office is completed. 

Therefore, it is requested that all outstanding matters 
still in the hands of the contractor be submitted to the 
Officer in Charge of Construction at an early date. Any 
change orders that are found to be in order will be forwarded 
to the Bureau for processing. 

Very truly yours, 

(Signed) M. M. Anderson 

M. M. ANDERSON 

Lt. Comdr. (CEC) USNR 

Officer in Charge of Construction 

«••••••• 
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27 In Reply Address • 

OinCC NOy 6910 COPY 
and refer to No. 

#12 

NAVY DEPARTMENT 
Officer in Charge of Construction 
U. S. NAVAL TRAINING STATION 
FARRAGUT, IDAHO 

28 November 1944 
C. F. Davidson Co. 

419 Provident Bldg. j 

Tacoma, Washington 

Subj: Contract NOy 6910, 5000 Man Service School; j 
Change orders. 

I 

Gentlemen: i 

1 

| 

Receipt is acknowledged of your serial letter No. 568 j 
dated November 22,1944, regarding the status of outstand- j 

ing change orders and claims on subject contract. 

> 

The Officer in Charge of Construction concurs with you in 
the belief that “it seems impossible to have a common meet- i 
ing of minds’’. For your information, the Bureau of Yards j 
and Docks is cognizant of the difficulties in settling change j 
orders on this contract. The Officer in Charge of Construe- ! 
tion is now re-estimating all outstanding claims and change | 
orders and will submit these estimates to the Bureau along j 
with your appeal. The final decision will rest with the j 
Contracting Officer in accordance with Article 10 of your j 
contract. 

It is believed that all the information is available from 
your office for submission to the Bureau, along with the j 
Officer in Charge of Construction estimates and discussions, j 
It is believed that it will not be necessary to carry on fur¬ 
ther negotiations with your firm regarding any of these j 
outstanding matters. From time to time during discus- j 
sions and correspondence with you regarding change or- 

i 

i 

j 

i 

i 
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ders, compromise agreements were offered by the Officer 
in Charge of Construction. Since these compromises did 
not meet with your approval, they are hereby retracted by 
this letter. 

The paragraph quoted by you from our letter of Novem¬ 
ber 15, 1944, pertains only to change order No. 33 and does 
not necessarily apply to any of the other change orders in 
question. 

It is believed that the Officer in Charge of Construction 
will complete all the necessary work within the next 
28 week at which time all papers will go forward to the 
Bureau of Yards and Docks for further processing 
and settlement. The Officer in Charge of Construction does 
not consider it advisable to forward your letter to the Bu¬ 
reau since they are fully aware of the condition that exists. 

Very truly yours, 

M. M. ANDERSON 

Lt. Comdr. (CEC) USNR 

Officer in Charge of Construction 

30 Address Reply to COPY 

The Bureau of Yards and Docks 

and refer to 

NOy-6910 

C-13-2 

NAVY DEPARTMENT 
WASHINGTON 25, D. C. 

VIA AIRMAIL 
C. F. Davidson Company, 

Tacoma, Washington 

Feb. 16, 1945 

Gentlemen: 

In reply to your letter of 7 February 1945, this Bureau is 
planning to invite you to attend a hearing relative to your 
outstanding claims for contract NOy-6910 as quickly as pos¬ 
sible, in accordance with your request. However, before 
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I 

l 


setting a definite date for this hearing, it is essential that ! 
the Bureau have all the claims submitted, in writing, via the 
Officer in Charge of Construction. 

It is suggested that you advise the Bureau, via the Officer j 
in Charge of Construction, as to whether or not all of your j 
claims have been submitted, in writing, and a date for the j 
hearing will be arranged shortly thereafter. 

Very truly yours, 

| 

(Signed) V. R. Dunlap 

V. R. DUNLAP j 

By Direction of Chief of Bureau 

CC: OinCC, Contract NOy-6910 j 

NayTraCen, Farragut, 

Idaho (CC of C. F. David- j 

son ltr. attached) 

31 COPY 

Feb. 21,1945 

7 I 

RE: Contract NOy-6910 j 

Contracting Officer 

Chief of Bureau of Yards & Docks 

U. S. Navy Department j 

Washington, D. C. j 

Via Officer-in-Charge of Construction 
Farragut, Idaho 

I 

Gentlemen: 

i 

Following the suggestion of your communication of Feb- j 
ruary 16, 1945,1 am advising you that all of our claims re-! 
suiting from the above mentioned contract are completed! 
and have been in the hands of the Officer-in-Charge of Con-! 
struction, Farragut, Idaho for some considerable time. 
Awaiting your early advice, I am 

Yours very truly, 

C. F. DAVIDSON CO. j 

i 
i 


CFD:bd 
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32 Address Reply to COPY 

The Bureau of Yards and Docks 

and refer to 

NOy-6910 

C-13-2 

NAVY DEPARTMENT 
WASHINGTON 25, D. C. 

VIA AIRMAIL 


C. F. Davidson Company 
419 Provident Building 
Tacoma, Washington 


Gentlemen: 


Feb. 27, 1945 


The Bureau has now been advised by the Officer in Charge 
of Construction that all your claims relative to contract 
NOy-6910, construction of facilities for 5,000-man expan¬ 
sion, Naval Training Center, Farragut, Idaho, have been 
submitted. In accordance with your expressed desire it is, 
therefore, requested that you be in Washington, D. C., for 
a hearing on these claims to be held at 10:00 A. M. Tuesday, 
March 13, 1945. At that time you should be prepared to 
fully discuss each of the claims on which the Bureau is to 
render a decision, and any pertinent facts which you have 
not already presented in writing relative to these claims 
should be submitted at that time. 

Upon your arrival in the Bureau you should contact 
Lieutenant Commander Earl G. Dobbins, Room 3425, tele¬ 
phone extension 61175, main Navy Building, who will con¬ 
duct you to the hearing. 

It is requested that you immediately acknowledge receipt 
of this letter indicating your intention to attend the hearing 
on the date now established. 

Very truly yours, 

(Signed) V. R. Dunlap 

V. R. DUNLAP 

By Direction of Chief of Bureau 
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i 

i 

I 

I 

CC: OinCC, NOy-6910 

NTC, Farragut, Idaho i 

33 COPY I 

March 2, 1945 | 

BE: NOy-6910 j 

C-13-2 I 

Bureau of Yards and Docks j 

Navy Department ! 

Washington 25, D. C. j 

Gentlemen: j 

Acknowledging your letter of February 27,1945. We will! 
be in Washington on the day, and at the time set by you. j 

i 

Yours very truly, j 

C. F. DAVIDSON CO. ! 

CFD:bd • j 

34 COPT i 

Oct. 12, 1945 j 

BE: Contract NOy-6910 j 

Spec. No. 11794 

5000 - Man Service School Area 
Naval Training Station 
Farragut, Idaho j 

Contracting Officer 

Chief of Bureau of Yards and Docks | 

Navy Department j 

Washington, D. C. j 

i 

i 

Gentlemen: j 

• j 

Inclosed herewith is an original and three copies of a 

notice of appeal from the decision of the Bureau of Yards 
and Docks to the Secretary of the Navy. 

Lack of time has prevented the contractor from furnish¬ 
ing the supporting data. It is impossible to furnish all pf 
this supporting data and argument without having been fur¬ 
nished with copies of the various inclosures referred to in 

I 

I 


i 

f 

i 
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the findings and report of the Bureau of Yards and Docks. 
While the contractor desires to present this matter to the 
Secretary of the Navy or to the Board of Contract Appeals 
as his representatives at as early a date as is possible, the 
lack of the inclosures referred to in the findings and report 
makes it impossible to do so, at least until a sufficient op¬ 
portunity has been offered to examine and analyze these 
inclosures after these copies have been received by the con¬ 
tractor. For this reason, the contractor would like to have 
some additional time granted to furnish such additional 
data and argument in support of the appeal. 

Under date of October 3, it was suggested that the con¬ 
tractor sign Change “G” as accepted and, at the same time, 
attach a separate sheet advising that such acceptance shall 
not be construed as a waiver of the contractor’s right to 
seek further compensation by way of appeal, which is the 
contractor’s construction of this suggestion, that by signing 
such acceptance and furnishing such notification, that the 
contractor’s rights will not be affected to prosecute the 
appeal even as to items upon which acceptance is made. 
In other words, the contractor assumes from such letter of 
October 3, that the contractor may accept the entire amount 
of $98,516.25 additional compensation allowed, and at the 
same time prosecute the appeal from each item therein, in 
which the contractor feels the allowance was insufficient. 

If this is not a proper construction to be placed upon 
this letter, please advise the contractor by wire. 

Yours very truly, 

C. F. DAVIDSON CO. 

35 COPY 

Oct. 12, 1945 

Contracting Officer 

Chief of Bureau of Yards and Docks 

Navy Department 

Washington, D. C. 
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EE: Contract NOy-6910 
Spec. No. 11794 

5000 - Man Service School Area, 
Naval Training Station, 
Farragnt, Idaho 

Gentlemen: 

Eeference is made to your letter of September 20, 1945,; 
advising that the contract price to the contractor on the j 
above captioned project was increased in the sum of! 
$98,516.25. The contractor hereby takes exception to the | 
findings and the decision of the Bureau of Yards and Docks, \ 
and hereby appeals to the Secretary of the Navy as provided j 
for in Article XVI of the contract covering said project. 

The ruling of the board is claimed by the contractor toj 
have been erroneous, and the undersigned contractor is ag-| 
grieved for the following reasons: 

The failure of the board to allow the amounts claimed by 
the contractor covering the items herein set forth: 

Item A was for additional cost and expenses of the con-! 
tractor by reason of faulty plans and specifications govern¬ 
ing the construction of this work and the failure of the gov¬ 
ernment to establish lines and grades covering said work, j 

Item B is erroneous because the government caused the 
delay by its own negligent operation of its railway stock 
from Athol to Farragut, causing the imposition of the de¬ 
murrage claimed by the railway company in violation of 
Article XXT of the contract. 

* 

Item 1 is erroneous because the government failed to 
allow the increased cost to the contractor for the purchase 
of the lumber under Article XL of the contract. 

36 Item 2 is erroneous because the government failed 
to allow the contractor the additional cost and ex¬ 
pense to which the contractor was placed in removing rock 
in accordance with the specifications and Article IV of the 
contract. 


i 

i 


I 
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Item 3 is erroneous in that the Board did not allow the 
contractor its full cost of performing the work required 
and authorized by the OINCC and agreed to by the board 
in accordance with memorandum # C-13-2. 

Item 4 is erroneous in that the board did not allow the 
contractor its costs and expenses for the numerous changes 
and additions in the steam distribution system ordered by 
the OINCC. 

Item 8 is erroneous because of the failure of the Board 
to allow the contractor the full costs for changes and addi¬ 
tions in the steam plant ordered by the OINCC. 

Item 32 is erroneous in that the board did not allow the 
contractor its full cost and expense for changes and addi¬ 
tions required by the OINCC in connection with drying 
areas. 

Item 35 is erroneous in that the Board did not allow the 
cost of the sub-contractor’s supervision in connection with 
temporary completion of barracks. 

Item 72 is erroneous in that the painting subcontractor 
claims that he painted everything that was required under 
the specifications and there should be no charge whatsoever. 

Item x is erroneous in that the electrical subcontractor 
still claims that, under the ruling of the War Labor Board 
and the established union rules of the Electrical Local, he 
is entitled to travel pay, travel time and subsistence for 
journeymen electricians. 

Appellant also appeals from the requirement by the 
OINCC that the contractor sand all wood floors, where there 
was no provision therefor in the specifications. They ap¬ 
peal also from the ruling of the OINCC that the contract 
price based upon the bid made and accepted, be reduced the 
sum of $16,900.00. They appeal from the action of the 
OINCC in cancelling the contractor’s contract for furnish- 
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ing top soil, seeding lawn, after contractor had made exten- j 
sive arrangements for carrying out same, thus losing cost j 
and profit that would have accumulated. | 

The contractor also gives notice of appeal on account of j 
such other or different errors as may appear to the con¬ 
tractor to exist after the contractor has had more oppor¬ 
tunity to study and analyze the findings of the Board of 
Contract Awards, dated July 25, 1945, and after the con- j 
tractor has been furnished with copies of the various en- j 
closures referred to in the report, and shall have been fur- J 
nished with the data referred to in sub-paragraphs “d” to j 
“f” inclusive in paragraph 7 of the rules of the Navy De- j 
partment covering proceedings relative to appeals to the j 
Secretary of the Navy, which information the contractor j 
herein requests to have furnished to it. 

37 This appeal is made pursuant to the provisions of J 
the said contract and in particular to Article XVI j 
thereof. | 

The Post Office address of Appellant is: 419 Provident 
Building, Tacoma 2, Washington. 

Dated at Tacoma, Washington, this 12th day of October, j 
1945. j 

C. F. DAVIDSON CO. j 

Contractor Appellant 
By C. F. DAVIDSON j 

Partner | 


i 

I 


'i 

i 

i 


I 

i 
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38 COPY 

Oct. 13,1945 

EE: Contract NOy-6910 
Spec. No. 11794 

5000 - Man Service School Area 
Naval Training Station 
Farragut, Idaho 

Contracting Officer 

Chief of Bureau of Yards and Docks 

Navy Department 

Washington, D. C. 

Gentlemen: 

We are inclosing herewith three copies of our letter to 
you dated October 12, 1945, the original of which was sent 
to you Yia Air Mail yesterday. 

These three copies were omitted by error when the orig¬ 
inal copy was sent. We are very sorry about this error 
and hope that the delay has not caused you extra trouble. 

Yours very truly, 

C. F. DAVIDSON CO. 
bd 

39 June 26, 1947 
Department of the Navy 

War Contract Belief Board 
Boom 2210 
Washington, D. C. 

Gentlemen: 

Enclosed herewith are four copies of Statement of Con¬ 
tract Prices, Costs of Performance and Profit or Loss 
covering C. F. Davidson Company’s operations in connec¬ 
tion with public law 657 79th Congress. These are being 
sent in compliance with your request of May 2. 

Immediately upon receipt of that request, C. F. Davidson 
Co. requested the firm of accountants, regularly doing their 
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work, to prepare the information requested. It was ex-; 
pected that this work would be prepared, ready for sub¬ 
mission to you long prior to this time. It was only sub¬ 
mitted by the accountants this morning, and after repeated 
requests that it be prepared. 

We trust that the delay will not inconvenience you in the 
disposition of this matter, nor prejudice C. F. Davidson CoJ 
The delay was caused entirely by the delay of the account^ 
ants in its preparation. 

Very truly yours, j 

BTJBKEY & BUKKEY j 

By J. E. Burkey 

Attorneys for C. F. Davidson Co. 
JEB :d j I 

Enel. j 

• ••••••# 

State of Washington ) j 

41 County of Pierce \ SSm 

I 

C. F. Davidson, being duly sworn on oath, deposes and 
says: That he is a member of the firm known as C. F. 
Davidson Co., a partnership, doing business under the la'Ws 
of the State of Washington at Tacoma, and as such he 
secured and carried to completion the construction of U. S- 
Navy Contract known as NOy-6910; | 

Helen Dahl, also being duly sworn on oath, deposes and 
says: That she is and has been since 1938 the chief ac¬ 
counting officer for the above named partnership, having 
charge of the general books of account during and since the 
carrying out of the above described contract; 

That the above named persons, each for himself declares 
that the statements, information, and other data set forth 
in the claim filed with the Secretary of the Navy on account 
of the said contract NOy-6910, and all supporting papers 
accompanying said claim, have been carefully verified, 
have been prepared from the accounting and other records 
of the claimant in accordance with the requirements of the 


i 


i 
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Act known as Public Law 657 and Regulations pertaining 
thereto, and that all such statements, information, and 
other data pertaining to the said claim are in all respects 
true and correct to the best of his (and her) knowledge 
> and belief. 

C. F. Davidson 
Helen Dahl 

Subscribed and sworn to before me this 26th dav of June, 
1947. 

James E. Burkey 

Notary Public in and for the State 

of Washington, residing at Tacoma. 

42 C. F. DAVIDSON CO. 

Tacoma, Washington 

STATEMENT OF CONTRACT PRICES, COST OF 
PERFORMANCE AND PROFIT OR LOSS 

(In Connection with Public Law 657—79th Congress) 

43 MOSS, ADAMS & CO. 

Certified Public Accountants 

W. R. Building 
Main 3313 
Tacoma 

Seattle Office, 1146 Henry Building 
Formerly John G. Thorstenson, C.P.A. 

June 25, 1947 

Navy Department, 

War Contracts Relief Board, 

Washington 25, D. C. 

Ref. Room 2210 
DLH: bs 

Gentlemen: 

At the request of the C. F. Davidson Co., Tacoma, Wash¬ 
ington, we have prepared the attached statement of con- 
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tract prices, cost of performance and profit or loss, in con¬ 
nection with Public Law 657 — 79th Congress. 

This statement is based on reports prepared by certified 
public accountants, for the years 1942 to 1945, inclusive. 
Additional data as needed for the preparation, were ob¬ 
tained by us from the accounting records of the C. F. David¬ 
son Co., Tacoma, Washington. These accounting records 
constitute a complete and carefully kept double-entry set 
of books, and any supporting evidence may be readily ob¬ 
tained therefrom. 

The distribution of overhead and partners’ salaries be¬ 
tween government contracts and civilian business is based 
on direct labor expense. Partners’ salaries, as distributed, 
are identical with the amounts recorded in the years under 
review. 

Referring to the year 1945 in particular, certain contracts 
included in the statement, were well advanced, but not 
completely finished at August 14, 1945. They have been 
included on the assumption that it has been the intent and 
the purpose of the law that they should be so included. 

The largest individual loss incurred is connected with 
contract NOy-6910, Naval Training School, Farragut, 
Idaho, which has been completed prior to August 15, 1945. 
An appeal is pending with the Secretary of the Navy, from a 
decision by the Bureau of Yards and Docks. The expense 
related thereto, being the direct result of the contract, is 
deemed to constitute direct expense applicable to contract 
NOy-6910, and has been given due recognition in establish¬ 
ing the loss on this contract. 

Very truly yours, 

MOSS, ADAMS & CO. 

By W. H. Crim 
Certified Public Accountant 

• ••••••• 
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46 MOSS, ADAMS & CO. 

Certified Public Accountants 
W. R. Building 
Tacoma 
Main 3313 

Seattle Office, 1146 Henry Building 
Formerly John G. Thorstenson, C.P.A. 

July 16, 1947 

Navy Department 

War Contracts Belief Board 

Washington 25, D. C. 

Ref. Room 2210 
DLH: bs 

Gentlemen: 

With reference to the statement of contract prices, cost 
of performance and profit or loss, in connection with Public 
Law 657 — 79th Congress, as submitted on June 25, 1947, 
we are attaching a revised statement, which should be 
made a part of the report submitted. 

This revised statement was prepared to include three 
government contracts, as shown, which previously had not 
been recognized as coming within the scope of the law, but 
are properly includible therein. 

Very truly yours, 

MOSS, ADAMS & CO. 

By W. H. Crim 
Certified Public Accountant 

EncL 

CC: J. E. Burkey 
C. F. Davidson 
GCE/rp 
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C. F. DAVIDSON CO. 

Contractors and Builders 
419 Provident Building 
Tacoma, Wash. 

September 17,1947 

Department of the Navy- 
War Contract Belief Board 
Boom 2210 
Washington, D. C. 

Gentlemen: 

We are enclosing herewith the second revised statement | 
of Contract Prices, Cost of Performance, and Profit and i 
Loss in connection with Public Law #657, prepared by our ! 
auditor and accompanied by their letter of explanation. 

i 

To further explain this matter to you, there was an error | 
in the selling price of Contract NOy-6910 in the Statement 
of Contract Prices we mailed you June 26th, the selling j 
price shown on this statement being $2,181,014.00, and it 
should have been $2,218,661.56. The item of $37,646.57 will j 
bring the selling price to the contract amount. 

i 

i 

Bespectfully submitted, 

i 

C. F. DAVIDSON CO. 

i 

by /s/ H. Dahl j 

Helen Dahl j 

HD:mfj j 

Encs. — 4 copies 
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72 Filed Feb. 14,1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

C. F. DAVIDSON and 
C. W. RETD, 

co-partners doing business 

as C. F. DAVIDSON CO. 

419 Provident Building, 

Tacoma, Washington 

Plaintiffs 

vs. 

UNITED STATES OF AMERICA 

Defendant 

Civil Action No. 

2546 - 48 

Andrew A. Lipscomb, Esquire, Attorney for Plaintiffs. 

H. G. Morison, Assistant Attorney General, George Mor¬ 
ris Fay, United States Attorney, Edward H. Hickey, 
Special Assistant to the Attorney General, Howard 
C. Wood, Attorney, Department of Justice, Attor¬ 
neys for Defendant. 

OPINION 

This action comes before me on a motion to dismiss, or 
for summary judgment. The facts are undisputed and are 
hereafter set forth in brief. 

Plaintiffs, a copartnership, bring their action under an 
Act of Congress approved August 7, 1946, known as the 
War Contracts Relief Act, 1 which provides, in part, as fol¬ 
lows: 


1 60 Stat. 902 ; 41 U. S. C. A. 106, note. 
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“That where work, supplies, or services have been j 
furnished between September 16, 1940, and August 14, I 
1945, under a contract or subcontract, for any depart- j 
ment or agency of the Government. . . . such depart- j 
ments and agencies are hereby authorized, in accord¬ 
ance with regulations to be prescribed by the Presi- j 
dent ... to consider, adjust, and settle equitable 
claims of contractors . . . for losses . . . incurred be- j 
tween September 16, 1940, and August 14, 1945, with- \ 
out fault or negligence on their part . . .” j 

_ i 

“Sec. 6. Whenever any claimant ... is dissatisfied j 
with the action of a department or agency of the Gov¬ 
ernment in either granting or denying his claim, such j 
claimant shall have the right within six months to file i 
a petition with any Federal District Court of competent 
jurisdiction, asking a determination ... of the equi-j 
ties involved in such claim . . .” j 

i 

Plaintiffs furnished work and services to various depart- j 
ments and agencies of the Government under certain con- 1 
tracts. On January 28, 1947, they filed a claim with the 
Department of the Navy for losses sustained under a con¬ 
tract with that department. The War Contracts Relief 
Board of that department denied the claim on the 
73 ground that plaintiff had not filed the written re¬ 
quest for relief prescribed by this Act, and the sole 
question presently before the court is whether plaintiffs 
filed such request, without which their claim cannot be 
entertained. 

Section 3 of this Act provides that “Claims for losses . . j. 
shall be limited to losses with respect to which a written 
request for relief was filed with such department or agency 
on or before August 14,1945.” To satisfy this requirement 
plaintiffs place dependence on two letters, one dated No¬ 
vember 22,1944, and addressed by plaintiffs to the Officer- 
in-Charge of Construction, U. S. Naval Training Center, 
Farragut, Idaho. It related to “change-orders” and com¬ 
plained that a majority of them were “questioned to such 
an extent as to their fair pricing” that they had “so far ac- 

i 

i 

j 

i 

i 


- 
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complished very little in the several months of . . . corre¬ 
sponding.” The other letter was dated February 7, 1945, 
and was addressed by plaintiffs to the Contracting Officer, 
Chief of Bureau of Yards and Docks, Navy Department, 
Washington, D. C., and stated that plaintiffs were “ex¬ 
tremely anxious to get” their contract “settled as soon as 
possible,” and asked for “the status of this project and the 
approximate time your office will require in processing the 
many items which are unsettled.” 

Neither of these letters is a request for relief from losses. 
One relates to the “questioning” of the “fair pricing” of 
“change-orders,” and the other to anxiety for settlement 
of the contract. They are not what the statute contem¬ 
plated as a condition precedent to entertaining a claim. 
Although not spelled out with precision, it is clear from 
the context that Congress intended a request for relief 
from losses, and nothing else. An examination of the 
statute discloses that only losses were involved. Section 1 
provides that departments and agencies are authorized to 
settle equitable claims for losses. Section 2 provides that 
in arriving at an equitable settlement, the departments and 
agencies shall not allow any amount in excess of the amount 
of the net loss. It also provides that wherever a depart¬ 
ment or agency finds that losses affected the computation of 
the amount of excessive profits determined in a renegotia¬ 
tion agreement, and to the extent that it finds such amount 
was thereby reduced, claims for such losses shall not 
74 be allowed. Section 3 provides that claims for losses 
shall not be considered unless filed within six months 
after the date of approval of the Act. The report of 
the House Committee on the Judiciary, reporting favor¬ 
ably upon this legislation, states that “The purpose of this 
bill is to authorize department . . . to . . . settle equitable 
claims of contractors . . . for losses . . and that it 
“would afford financial relief to those contractors who suf¬ 
fered losses in the performance of war contracts in those 
cases where the claim would have received favorable con- 
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sideration under the First War Powers Act and Executive j 
Order No. 9001 if action had been taken by the Government ] 
prior to the capitulation of the Japanese government. . 2 

(Italics supplied) The sole design of the statute being the 
equitable adjustment of losses, a request for relief of any | 
other character would have no relevancy thereto. 

I am therefore of the opinion that the letters of plain- | 
tiff were not requests for relief within the meaning of the | 
statute and that the action cannot be maintained. The j 
view herein expressed is consonant with that entertained! 
by Judge F. Dickinson Letts, of this court, in Jardinei 
Mining Co. v. Reconstruction Finance Corp., CA. 2843-47; j 
by Judge Robert C. Bell, U. S. D. C. Minnesota, in Fogarty i 
v. United States, 80 Fed. Supp. 90; and by Judge Clarence j 
G. Galston, U.SD.C., E.D. New York, in Acme Fur Dressing j 
Co. v. United States, 80 Fed. Supp. 927. 

The motion for summary judgment will be granted.! 
Counsel will submit appropriate order. 

DAVID A. PINE, ! 

Judge | 

February 14th, 1949. 

75 Filed Feb. 21,1949, Harry M. Hull, Clerk j 

IN THE UNITED STATES DISTRICT COURT j 

FOR THE DISTRICT OF COLUMBIA j 

C. F. DAVIDSON and C. W. REID, j 

co-partners doing business as 

C. F. DAVIDSON CO., 419 Provident j 

Building, Tacoma, Washington, 

Plaintiffs, 

1 I 

v. 

United States of America, 

Defendant 

Civil Action No. 2546-48 

* U. S. Code Congressional Service page 1443, House Report 2576, July 
19, 1946, 79th Congress, 2d session. 


| 
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ORDER 

This cause having come on for hearing on defendant’s 
motion to dismiss the complaint or, in the alternative, for 
summary judgment, based on the complaint, the exhibits 
thereto, the affidavit filed in support of defendant’s motion 
and the exhibits thereto; and counsel for the parties hav¬ 
ing been heard and the Court being fully advised in the 
premises and having rendered its opinion herein under 
date of February 14, 1949, it is, in accordance with said 
opinion, this 21st day of February, 1949, 

ORDERED, ADJUDGED, and DECREED that the de¬ 
fendant’s motion for summary judgment be and the same 
hereby is granted, and the complaint is dismissed. 

DAVID A. PINE, 
District Judge. 

Presented by: 

H. G. MORISON 
Assistant Attorney General 

GEORGE MORRIS FAY 
United States Attorney 

Seen by: 

ANDREW A. LIPSCOMB 
Attorney for Plaintiffs 
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76 Filed April 11, 1949, Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 

C. F. Davidson and C. W. Reid 
co-partners doing business as 
C. F. Davidson Co., 419 Provident 
Building, Tacoma, Washington 

Plaintiffs 


United States of America 


Defendant. 


Civil No. 2546-48 


NOTICE OF APPEAL 

| 

I 

Notice is hereby given this 11th day of April, 1949, that 
C. F. Davidson and C. W. Reid, co-partners doing business 
as C. F. Davidson Co., plaintiffs above named, hereby ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on 
the 21 day of February, 1949, in favor of the United States 
of America, defendant above named, against said plaintiffs. 

I 

ANDREW A. LIPSCOMB, j 

Andrew A. Lipscomb, Attorney for appel¬ 
lants C. F. Davidson and C. W. Reid, co¬ 
partners doing business as C. F. Davidson 
Co., 444 Washington Building 

i 

i 

Copy to H. G. Morrison, Assistant Attorney General 

j 

Copy to George Morris Fay, United States Attorney 


I 

i 
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®mte& States! Court of &ppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,270 

C. F. Davidson and C. W. Reid, Co-partners, Doing Business 
as C. F. Davidson Co., appellants 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellants * statement omits the following additional 
facts which should be before this Court to permit a more 
thorough presentation of the issues involved in this appeal. 

On January 26,1944, appellants, under the name of C. F. 
Davidson Co., entered a contract designated as NOy-6910 
with the Bureau of Yards and Docks, Department of the 
Navy, for the construction by appellants of certain build¬ 
ings at the Naval Training Station, Farragut, Idaho. The 
original contract price of $2,088,900 was later increased to 
$2,218,661 (J. A. 5,14). 1 

During the course of construction, appellants filed a num¬ 
ber of proposed change orders with the Officer in Charge 


1 The joint appendix is hereinafter cited as JA. The brief for 
appellants is hereinafter cited as Appellants’ Br., and the appendix 
to this brief is hereinafter cited as App. 


( 1 ) 
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of Construction, ultimately forwarded to the Bureau of 
Yards and Docks, for additional compensation totaling 
$486,094.61 (J. A. 12) although the total loss allegedly sus¬ 
tained by appellants under Contract NOy-6910 was only 
$281,146.84 (J. A. 5). As conceded by appellants, these 
proposed change orders purported to set forth amounts 
which appellants believed they were entitled to ‘‘as a 
matter of right under their contract” (Appellants’ Br. 3). 
Included in these amounts were sums which appellants al¬ 
lege in their claim filed under the Lucas Act represent the 
losses sustained in performing Contract NOy-6910 (J. A. 
17, 18). These proposed change orders, however, never 
were made part of the record herein nor were they incorpo¬ 
rated in or annexed to appellants’ Lucas Act claim consti¬ 
tuting the basis of the present suit (Appellants’ Br. 8-10, 
J. A. 17). 

Following correspondence between the Officer in Charge 
of Construction and the Bureau of Yards and Docks on the 
one hand and appellants on the other, appellants were ac¬ 
corded a hearing on such proposed change orders by the 
Board of Contract Awards of the Bureau of Yards and 
Docks on March 13,1945 (J. A. 7, 8, 24-29). 

On the recommendation of that Board, the Chief of the 
Bureau allowed appellants an additional increase in con¬ 
tract price of $98,516.25, informing appellants thereof by 
letter dated September 20, 1945 (J. A. 12-13, 31). Where¬ 
upon appellants appealed to the Secretary of the Navy, 
which appeal is still pending and seeks recovery of $471,- 
139.53 (J. A. 13). Further, following the institution of this 
action on June 21, 1948 (J. A. 1), appellants asked the 
Bureau of Yards and Docks to grant them a rehearing on 
their proposed change orders and such hearings are now in 
progress (Appellants’ Br. 3; J. A. 13). 

STATUTES AND EXECUTIVE ORDERS INVOLVED 

The War Contracts Hardship Claims Act of August 7, 
1946 (P. L. 657, 79th Cong., 2d Sess., 60 Stat. 902, 41 U. S. C. 
106 note) is set forth on pages 8-10 inclusive of appellants’ 
brief and is sometimes hereinafter called the “Lucas Act”. 
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Section 201 of the First War Powers Act, Act of Dec. 18, j 
1941, 55 Stat. 839, 50 XJ. S. C. App. 611, provides: 

The President may authorize any department or 
agency of the Government exercising functions in con¬ 
nection with the prosecution of the war effort, in ac¬ 
cordance with regulations prescribed by the President 
for the protection of the interests of the Government, 
to enter into contracts and into amendments or modi- 1 
fications of contracts heretofore or hereafter made and 
to make advance, progress and other payments thereon, j 
without regard to the provisions of law relating to the j 
making, performance, amendment, or modification of j 
contracts whenever he deems that such action would j 
facilitate the prosecution of the war: Provided, that 
nothing herein shall be construed to authorize the use I 
of the cost-plus-a-percentage of cost system of contract- j 
ing: Provided further, That nothing herein shall be con- i 
strued to authorize any contracts in violation of existing j 
law relating to limitation of profits: Provided further, j 
That all acts under the authority of this section shall be j 
made a matter of public record under regulations pre-1 
scribed by the President and when deemed by him not j 
to be incompatible with the public interest. 

i 

Title I, Par. 3, of Executive Order 9001, promulgated De- j 
cember 27,1941 (6 F. R. 6787) reads as follows: 

The War Department, the Navy Department, and thej 
United States Maritime Commission may by agreement! 
modify or amend or settle claims under contracts here-' 
tofore or hereafter made, may make advance, prog-| 
ress, and other payments upon such contracts of any! 
per centum of the contract price and may enter into 
contracts with contractors and/or obligors, modifying 
or releasing accrued obligations of any sort, including 
accrued liquidated damages or liability under surety 
or other bonds whenever, in the judgment of the War! 
Department, the Navy Department, or the United 
States Maritime Commission respectively the prosecu¬ 
tion of the war is thereby facilitated. Amendment^ 
and modifications of contracts may be with or without) 
consideration and may be utilized to accomplish the 
same thing as any original contract could have accoim 
plished thereunder, irrespective of the time or circum^ 
stances of the making of or the form of the contract^ 
amended or modified, or of the amending or modifying 
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contract, and irrespective of rights which may have 
accrued under the contract or the amendments or modi¬ 
fications thereof. 

Executive Order 9786 (11 F.R. 11553), issued by the Pres¬ 
ident pursuant to Section 1 of the Lucas Act, provides in 
pertinent part as follows: 

Regulations Governing the Consideration, Adjustment, 
and Settlement of Claims Under Public Law 657, 
Approved August 7, 1946 

By virtue of and pursuant to section 1 of Public Law 657, 
79th Congress, 2d Session, approved August 7, 1946, and in 
the interest of the expeditious disposition of claims under 
contracts to which this order is applicable, the following 
Regulations are hereby prescribed to govern the filing, con¬ 
sideration, adjustment, and settlement of claims by con¬ 
tractors against departments and agencies of the Govern¬ 
ment under the said Public Law. 

PART I—DEFINITIONS 

101.7 The term “cost of performance” means the reason¬ 
able and necessary cost to a contractor or subcontractor of 
work, supplies, or services furnished during the statutory 
period pursuant to a contract or subcontract, determined in 
accordance with the accounting practices of the contractor 
or subcontractor consistently applied during performance 
of the contract or subcontract, provided such practices 
accord with recognized commercial accounting practices. 
Such cost shall include, to the extent reasonable and neces¬ 
sary, direct costs and a properly allocable proportion of 
indirect costs, but shall not include the following items: 

• •••••• 

n. Any item of cost which the contract or subcontract 
or renegotiations therefor expressly contemplated would 
not be reimbursed or compensated or allowed for. 

101.8 The term “contract price” means the aggregate of 
all amounts (before taxes and statutory renegotiation) paid 
or payable to a contractor or subcontractor for work, sup- 



plies, or services furnished during the statutory period 
pursuant to a contract or subcontract, including any 
amounts paid or payable pursuant to any amendment, ad¬ 
justment, or settlement of or on account of such contract or 
subcontract under the First War Powers Act, 1941, the Con¬ 
tract Settlement Act of 1944 (41 U. S. C., Sup. IV, secs. 101- 
125), or otherwise. 

101.9 The term “loss” means the amount by which the j 
cost of performance of a contract or subcontract exceeds 
the contract price thereof. 

i 

101.11 The term “net loss” means the amount by which 
the aggregate of the costs of performance under all con¬ 
tracts and subcontracts exceeds the aggregate of the con¬ 
tract prices under all contracts and subcontracts, after giv¬ 
ing appropriate effect to action in renegotiation proceed- ! 
ings in respect of the statutory period. 

i 

101.12 The term “claim” means a claim for relief under 

! 

the Act. 

101.13 The term “claimant” means a contractor or sub¬ 
contractor who files a claim under the Act. j 

i 

PART II—FILING OF CLAIM 

201. No claim shall be received or considered by any war j 
agency unless properly filed in accordance with the Act 
and these regulations on or before February 7, 1947. 

202. Each claim shall be in writing and shall contain or 
shall be accompanied by: 

• ••«••• 

i 

(e) A copy of each written request filed on or j 

before August 14,1945, w’ith the war agency concerned, 
for relief with respect to the losses claimed. j 

I 

(f) A copy of any other written request filed prior j 
or subsequent to August 14, 1945, with any agency for 
relief with respect to the losses claimed. 

i 

(g) A statement of any other relief sought from the j 
government with respect to the losses claimed. 
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204. No claim for loss under anv contract or subcontract 

w 

of a war agency shall be received or considered unless a 
written request for relief with respect thereto was filed with 
such war agency on or before August 14,1945; and no claim 
shall be considered if final action with respect thereto was 
taken on or before that date. 


PART III—SETTLEMENT OF CLAIMS 

304. No claim shall be allowed by any war agency except 
if and to the extent that the war agency finds that the claim 
is (a) equitable under all the circumstances and (b) for 
losses incurred without fault or negligence on the part of 
the claimant. 


305. No claimant shall be granted relief under the Act 
and these Regulations in any amount in excess of the amount 
of the net loss (less the amount of any relief granted subse¬ 
quent to the establishment of such loss) on all contracts and 
subcontracts held by the claimant pursuant to which work, 
supplies, or services were furnished for the Government 
during the statutory period. 


• •••••• 


Harry S. Truman. 


The White House, 

October 5,1946. 

SUMMARY OF ARGUMENT 


I 

Appellants are barred from recovery because of failure 
to file a written request with respect to losses on or before 
August 14, 1945 within the meaning of Section 3 of the 
Lucas Act. That section limits claims entitled to considera¬ 
tion to “losses with respect to which a written request was 
filed” with the department or agency concerned on or 
before August 14,1945. 

A written request, within the meaning of that section, 
must be one that seeks reimbursement for loss or shows loss 
by demonstrating on its face that the cost of performance 
exceeds the contract price, within the meaning of para- 
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i 


i 

i 

graphs 101.8 to 101.11 of Executive Order 9786 (11 F. R. ! 
11553). That a written request must meet this test is estab- i 
lished not only by the language of the Act but by the weight j 
of authority passing on the question, including the only j 
case decided as yet by an appellate court, Fogarty v. United 
States, 176 F. (2d) 599 (C. C. A. 8, 1949), affirming 80 F. j 
Supp. 90 (D. Minn., 1948). j 

The documents annexed to appellants’ claim filed under j 
the Act upon which they rely as constituting “written ! 
requests for relief” are letters dated respectively Novem- j 
ber 22, 1944, February 7, 21, and March 2, 1945 (J. A. 7, 

8, 27, 29). A review of these letters reveals no reference to 
loss, no statement showing that cost exceeded contract price 
but demonstrates that such correspondence merely sought 
added compensation as a matter of right under the terms 
of the contract, regardless of loss. In fact, the circum- i 
stances show that appellants sought substantial profit. 

Under such circumstances, it is clear that appellants have 
not complied with the condition imposed by Section 3 of the 
Lucas Act to consideration of their claim filed thereunder, j 
The court below properly granted summary judgment for 
the appellee, saying: 

“Neither of these letters is a request for relief from 
losses. One relates to the ‘questioning’ of the ‘fair j 
pricing’ of ‘change-orders,’ and the other to anxiety j 
for settlement of the contract. They are not what the 
statute contemplated as a condition precedent to enter- j 
taining a claim. * * * it is clear from the context j 

that Congress intended a request for relief from losses, I 
and nothing else. * * * The sole design of the 

statute being the equitable adjustment of losses, a • 
request for relief of any other character would have no j 
relevancy thereto.” (J. A. 42, 43). 

! 

i 

! 

While it is unnecessary to go further, in the interest of j 
complete presentation, appellee asserts that a “written! 
request for relief” from loss, within the meaning of Sec¬ 
tion 3 of the Lucas Act, means a particularized request for i 
an amendment without consideration under the First War j 
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Powers Act, 1941, and Executive Order 9001 to relieve from 
a described loss or losses. Concededly, appellants filed no 
such request on or before August 14, 1945. 

That Congress contemplated that “the written request 
for relief” should take this form, is clearly shown by the 
history of the scope and meaning of the Act as shown in 
the Senate and House Committee reports, dealing with S. 
1477 in the form in which it w^as finally enacted into law (S. 
Report 1669, 79th Cong., 2d. Sess., July 9, 1946; H. Report 
2576, 79th Cong., 2d. Sess., July 19, 1946). This Con¬ 
gressional history shows that the Lucas Act was passed to 
prevent an inequity of a particular kind resulting from the 
fact that some of the war contractors who had filed requests 
for relief under the First War Powers Act prior to VJ-Day 
had not had their requests acted upon by that day. Fol¬ 
lowing the cessation of combat on that date, some Govern¬ 
ment agencies, notably the War Department, refused to 
process their requests on the ground that no relief could 
be granted under the First War Powers Act. For the 
limited purpose of eliminating the injustice thus done to 
war contractors who had asked for First War Powers Act 
relief but whose requests, due to fortuitous circumstance, 
had not been acted on by August 14, 1945, the Lucas Act 
was passed. 

The view expressed in the Congressional history of the 
Act has been adopted by most district courts as well as by 
the Court of Appeals for the Eighth Circuit in Fogarty v. 
United States, 176 F. (2d) 599 (1949). These cases hold 
that a written request for relief must seek equitable relief 
from losses under the First War Powers Act. The Court of 
Claims has disagreed with this conclusion as illustrated 
in its decision in Howard Industries Inc. v. United States, 
83 F. Supp. 337 (C. Cls. 1949). However, that tribunal 
clearly has misread the Congressional history of the Lucas 
Act. 
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ARGUMENT 


Since Appellants Failed to File a Written Request for Relief 

from Losses on or Before August 14, 1945, They Cannot 

Maintain This Action 

To come within the Lucas Act, it is essential for a 
claimant to have filed a written request for relief from 
losses on or before August 14, 1945, as required by Sec- j 
tion 3 thereof which, so far as relevant, provides: | 

“Claims for losses shall not be considered unless j 
filed with the department or agency concerned within j 
six months after the date of approval of this Act, and I 
shall be limited to losses with respect to which a writ- j 
ten request for relief was filed with such department or j 
agency on or before August 14, 1945, . . j 

j 

In conformity with this statutory requirement, section j 
204 of Executive Order 9786, promulgated pursuant to Sec- j 
tion 1 of the Act (hereinafter sometimes called the “Regula¬ 
tions ”), specifies {supra, p. 6): j 

i 

“No claim for loss under any contract or subcontract j 
of a war agency shall be received or considered unless a ■ 
written request for relief with respect thereto was filed j 
with such war agency on or before August 14, j 
1945; . . ; 

j 

Further, paragraph 202 of the Regulations {supra, p. 5) j 
requires that each claim shall be in writing and shall con- \ 

tain or be accompanied by: i 

j 

“ e. A copy of each written request filed on or before j 
August 14, 1945, with the war agency concerned, for j 
relief with respect to the losses claimed.’’ j 

Not only does the language of Section 3 of the Lucas Act 
compel the conclusion that a written request for relief mustj 
seek reimbursement for loss or at least represent upon its | 
face that the cost of performance exceeds the contract j 
price, thus demonstrating loss, but the remaining language 
of that Act as well as the decisions passing upon the ques- j 
tion lend added support to this conclusion. The so-called 


i 

I 
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written requests upon which appellants rely (J.A. 7, 8, 27- 
29) do not request relief from losses nor show that cost of 
performance exceeded contract price. These so-called re¬ 
quests merely sought added compensation, including sub¬ 
stantial profit, as a matter of right under the terms of the 
contract rather than on the basis of equitable consid¬ 
erations. 

As above noted, Section 3 of the Lucas Act limits claims 
to those losses “with respect to which a written request for 
relief was filed * * * on or before August 14, 1945.” 

Clearly this language requires that the written request 
shall deal with “losses”. Similarly, Section 1 authorizes 
certain departments and agencies to consider, adjust, and 
settle “equitable claims • • • for losses * * * in¬ 

curred between September 16, 1940 and August 14, 1945 

• * *” (Appellants’ Br. 9). Section 2(a) specifies that 
“In arriving at a fair and equitable settlement of claims 

• • * the respective departments and agencies shall not 
allow any amount in excess of the amount of net loss 

• * •” (Appellants’Br. 9). 

The language of the Act thus establishes that basic essen¬ 
tials to consideration of a claim are the equities and 
“losses”. Since the claim is limited by Section 3 to “losses 
with respect to which a written request for relief was filed 

• * * on or before August 14, 1945,” it is apparent that 
the written request must be for relief from losses. 

This conclusion is amply supported by the authorities. 
Jardine Mining Co. v. R.F.C., (D.C.D.C., Civ. No. 2843-47, 
1948; no opinion rendered but a copy of the order is set 
forth in the appendix hereto at p. 29); Acme Fur Dressing 
Co. v. United States, 80 F. Supp. 927 (E.D. N.Y., 1948) ; 
Fogarty v. United States 176 F. (2d) 599 (C.C.A. 8, 1949); 
Howard Industries v. United States, 83 F. Supp. 337 (C. 
Cls. 1949). 

In Fogarty v. United States, supra, the Court, in holding 
that invoices submitted on or before August 14, 1945 were 
not written requests for relief within the meaning of Sec¬ 
tion 3 of the Lucas Act, said (p. 603): 
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“The documents upon which appellant relied as 
written requests for relief under the Act of August 7, 
1946, filed with the Navy Department on or before 
August 14, 1945, were all before the trial court on the 
motion for summary judgment. They cannot be ac¬ 
cepted as written requests for relief from losses on the 
Waterways contracts within the meaning of the Act. 
They are the identical claims of Waterways against the 
Navy Department which were finally settled by the 
agreement of February 20,1945, approved by the bank¬ 
ruptcy court. They are in no sense claims for ‘losses 

# * * incurred * • * without fault or negligence 

* * * in the performance’ of the Waterways con¬ 

tracts, as the word ‘loss’ is used in sections 1 and 3 
of the Act and defined in paragraphs 101.9 and 101.11 
of Executive Order 9786. They do not purport to be a 
claim for the difference between the contract price for 
the performance of any of the Waterways contracts 
and the actual cost to Waterways for such perform¬ 
ance, the claim involved in this action and presented 
to the Navy Department for the first time in February 
1947. • • * They are not ‘equitable’ claims within the 
meaning of the Act.” 2 

And in Acme Fur Dressing Co., Inc. v. United States, 
supra, the court held that a termination claim filed by the 
plaintiff under the provisions of the contract did not con¬ 
stitute a “written request for relief” adequate to satisfy 
Section 3 of the Lucas Act, saying (p. 929): 

“Nor can plaintiff’s termination claim dated Sep¬ 
tember 21, 1943 be interpreted as a written request for 
relief as required by Sec. 3 of the Lucas Act. That 
request of plaintiff merely sought compensation pur¬ 
suant to Article XXII, the termination article of the 
contract between the parties.” 


2 The court below (80 F. Supp. 90) took the same view, saying 
(pp. 92, 93): “The invoices contained nothing to identify them as 
requests for relief from losses and as applications for First War 
Powers Act relief rather than for extras under the contract. 
Obviously a contractor may present claims for extras without 
representing either that he sustained a loss or that he seeks relief 
from a loss. The word ‘losses’ was conspicuously missing. The 
documents now relied on by petitioner were invoices for money 
claimed under the contracts. They are not written requests for 
relief from losses within the meaning of the act. * * * ” 


i 
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The Court of Claims, the decisions of which are relied 
upon heavily by appellants (Appellants’ Br. 12, 17, 27), has 
not held that any request for relief suffices to comply with 
Section 3. Thus, in Howard Industries v. United States , 
supra, that Court, in referring to the ‘‘written requests for 
relief” filed, described them in the following language 
(pp. 339, 343): 

“We first consider the exact nature of the three 
letters purporting to be ‘requests for relief’ as re¬ 
quired by Section 3. Those letters related to the three 
Navy contracts here in issue, and requested a redeter¬ 
mination of the contract price because of an operating 
deficit, such redetermination to be made pursuant to 
the escalator clause of the contract.” 

• •••••• 

“The requirement contained in Section 3 of the 
Lucas Act that claimants must have filed a written 
request for relief prior to August 14, 1945, merely 
means, we think, that claimants must be able to show 
that they had made timely (that is, prior to August 14, 
1945) protest to the contracting agencies concerning 
the losses now sued on and so have given those agencies 
an opportunity to either grant or deny their claims. 
This the plaintiff has done by the three letters re¬ 
ferred to earlier in this decision.” (Italics supplied). 

In view of the terms of the Act and the foregoing judicial 
authority, it is plain that a mere claim for more money 
under a contract does not qualify as a written request for 
relief with respect to losses. Section 3 requires the written 
request to refer, if not expressly at least by clear implica¬ 
tion, to losses. This, appellants’ so-called requests fail to 
do. They merely seek added compensation by means of 
change order procedures, under the terms of the contract. 

An analysis of the correspondence on which they rely so 
indicates. Appellants listed eight letters in their claim filed 
under the Lucas Act (J.A. 18, 19). Of these, only four 
were written by appellants (J.A. 7, 8, 27, 29). An inspec¬ 
tion of these four letters shows that appellants made no 
reference therein to losses but merely sought additional 
compensation pursuant to contract procedures. 
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The first, dated November 22, 1944 addressed to the Offi- j 
cer in Charge, merely complains that “a majority of our i 
change orders are questioned to such an extent as to their j 
fair pricing” that very little has been accomplished. It j 
calls attention to the fact that upward of one-half million j 
dollars in change orders have been submitted but very i 
meager advice thereon has been received. It concludes with 
the statement: “As you can see, for a small concern like 
ourselves to carry any such burden, particularly when any i 
solution of the same appears so indefinite” (J.A. 7, 8). 

In response, the Officer in Charge of Construction wrote | 
C. F. Davidson Co. (appellants) under date of November 
28, 1944, that he was submitting the matter to the Bureau 
of Yards and Docks “along with your appeal. The final j 
decision will rest with the Contracting Officer in accordance ! 
with Article 10 of your contract” (J.A. 25). j 

Appellants’ next letter, dated February 7, 1945, was ad-j 
dressed to the Chief of the Bureau of Yards and Docks, 
Navy Department, and merely expressed anxiety to effect! 
settlement (J. A. 8, 9). 

Appellants’ remaining two letters, both addressed to the 
Bureau of Yards and Docks, dated respectively February! 
21 and March 2,1945, add nothing to the picture. The first, 
merely advised the Bureau that all claims under the contract 
had been in the hands of the Officer-in-Charge for some time 
and the second stated that appellants would be in Washings 
ton for a hearing on the matter on March 13, 1945, as sug+ 
gested in a letter from the Bureau dated February 27; 
1945 (J. A. 27-29). 3 [ 

This correspondence shows beyond question that appelr 
lants merely sought an increase in compensation under the 
provisions of the contract. They did not seek relief from 

loss. Not only was loss not mentioned, but no figures show- 

] 

3 Appellants cannot rely upon the proposed change orders 
constituting “written requests for relief”. None was ever macje 
part of the record herein nor was any contained in or annexed to 
appellants’ claim filed under the Lucas Act, as required by park- 
graph 202(e) of the Regulations. In any event, under the terms 
of the Act and the weight of authority, they would not constitute 
“written requests for relief” within the meaning of Section 3 of 
the Act, j 


I 
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ing that the cost of performance exceeded the contract price 
were set forth. See Paragraphs 101.7-101.11 of the Regu¬ 
lations. In fact, none of appellants’ letters constitute ‘‘pro¬ 
tests * * * concerning the losses now sued upon” within 
the definition given by the Court of Claims in Howard 
Industries, Inc. v. United States, supra, where operating 
deficits were revealed in the requests. Appellants never 
wrote the above-mentioned letters for any purpose other 
than to obtain added compensation under and pursuant to 
the terms of the contract, without regard to loss. 

The proposed change orders, with reference to which the 
above correspondence was written, were submitted in a 
group to the Bureau of Yards and Docks, totaling $486,- 
094.61 (J.A. 12, 28). Of this sum, the Chief of the Bureau 
allowed $98,516.25 (J. A. 13, 31). Dissatisfied with this re¬ 
sult, appellants appealed to the Secretary of the Navy under 
Article XVI of the contract (J. A. 31), the amount of such 
appeal totaling $471,139.53 (J. A. 13). That appeal is still 
pending. On August 23, 1948, appellants requested recon¬ 
sideration by the Bureau of Yards and Docks and pro¬ 
ceedings on that request are still pending (J.A. 13). How¬ 
ever, appellants, in their claim under the Lucas Act, only 
asserted a loss under this contract, NOy-6910, of $243,- 
055.81 increasing this amount in their complaint to $281,- 
146.84 (J. A. 17, 5). 

From the foregoing, it is apparent that appellants’ so- 
called written requests were not concerned with loss. A 
review thereof fails to show any indication of the nature 
or amount of loss as such. They were written solely in an 
effort to obtain additional compensation under the terms 
of the contract as matter of right, regardless of loss. In 
fact, the discrepancy between the total amount of proposed 
change orders to which the letters relate ($486,094.61) and 
the loss allegedly sustained under the contract ($281,146.84) 
demonstrates that appellants’ so-called requests sought 
substantial profit. This is further borne out by appellants’ 
own admission in its claim of January 28, 1947 (J. A. 20) 
that “the claimant is seeking from the government on its 
appeal to the Secretary of the Navy, additional compen¬ 
sation, to which claimant believes he is entitled, irrespec- 
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tive of the actual loss sustained through the performance ! 
of the contract” (J.A. 20). Thus, appellants are now j 
attempting to use, as written requests for relief, corre- I 
spondence intended and written for an entirely different ! 
purpose. They have pending before the Navy total claims j 
of approximately one-half million dollars under contract j 
procedures related in no way to losses. To extend the j 
reach of the Lucas Act to such claims would ignore the J 
Congressional purpose and emasculate the express terms of 
that Act. 

To avoid the obvious conclusion that appellants’ written | 
requests are inadequate since they do not refer to losses, j 
appellants urge several contentions, none of which need ! 
detain us. 

Appellants claim that until a “written request for relief” j 
is denied, no loss has been sustained within the meaning of 
the Lucas Act and therefore Section 3 of that Act does not j 
require that such written request seek relief from loss (Ap¬ 
pellants ’ Br. 6, 11-13). If this be appellants’ position, then ! 
they have no claim under the Act The correspondence! 
upon which they rely as constituting written requests fori 
relief pertained to the disposition and settlement of pro¬ 
posed change orders under the contract. So far as the 
record herein shows, the Bureau of Yards and Docks acted! 
on such proposed change orders totaling $486,094.61 and! 
notified appellants of an increase in the contract price of 
$98,516.25 on September 20, 1945 (J.A. 31). If the denial 
of the request causes the loss, then appellants sustained no 
loss under their own theory until after VJ-Dav. Under 
Section 1 of the Lucas Act, claims for “losses * * * im 
curred between September 16, 1940 and August 14, 1945” 
are the only claims entitled to consideration. If appellants 
adhere to their theory, then they incurred no loss until after 
August 14, 1945 and therefore are out of court. 

Second, appellants argue that their letter of November 
22,1944 did refer to “loss” by pointing out that “upwards 
of one-half million dollars in change order requests had 
been in dispute for almost one year, and that appellants 
were too small a concern to carry such burden. On a two 
million dollar job, disputed items of one-half million dollars 


I 
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obviously show that appellants were confronted with tre¬ 
mendous losses” (Appellants’ Br. 6, 7, 15). However, the 
reference to carrying a “burden”, contained in the Novem¬ 
ber 22,1944 letter, is not capable of the inference appellants 
seek to draw (J.A. 7, 8). 

Appellants have not sustained a loss of a half million dol¬ 
lars and the letter in no way so indicates. Appellants 
allege and concede in their brief an actual loss on this con¬ 
tract of approximately $281,000 (Appellants’ Br. 16; J.A. 
5). They further concede that the contract price was 
approximately $2,219,000 (Appellants’ Br. 14; J.A. 4). 
The figures, therefore, hardly justify the contention that 
when appellants referred to “carrying a burden” in their 
letter of November 22, 1944 they were referring to a loss of 
approximately one-half million dollars. The reference to 
“burden” more likely referred to anticipated loss of profit 
Certainly, no items of loss are specified, as required by 
Section 3 of the Act. 

Finally, appellants claim that a written request for 
relief complying with the requirements of Section 3 of the 
Act need not mention nor mathematically demonstrate 
“loss”, citing Milwaukee Engineering and Shipbuilding Co. 
v. United States, 83 F. Supp. 348 (C. Cls. 1949); Modern 
Engineering Co. Inc. v. United States, 83 F. Supp. 346 (C. 
Cls. 1949); and Stephens-Broum v. United States, 81 F. 
Supp. 969 (W.D. Mo., 1949) (Appellants’ Br. 17,18). How¬ 
ever, these cases afford no solace to appellants. They do 
not stand for the proposition cited. 

In the Milwaukee Engineering case, supra, the Court of 
Claims noted (p. 350): 

“• * * On June 28, 1945, plaintiff wrote to the 

Navy Department and declined to accept the settlement 
offered. In that letter plaintiff alleged a loss of ap¬ 
proximately $30,000 on the contract and asked that its 
claim be reconsidered. ’ ’ 

In Modern Engineering Co. Inc. v. United States, supra, 
that court said with reference to plaintiff’s written requests 
for relief (p. 347): 
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“ • • • ijr^ e d 0CTimen t s in this case relied on by 
plaintiff as complying with Section 3 are invoices which 
plaintiff, a subcontractor, sent to Tidewater Construc¬ 
tion Corporation, a prime contractor, claiming reim¬ 
bursement for additional expense in connection with 
certain purchase orders, and which, on their face, show 
that plaintiff incurred losses (Italics supplied). 

While plaintiff, in the last-cited case, did not use the word 
“loss”, the invoice referred to by appellants (Appellants’ 
Br. 17, 18) clearly showed that cost had exceeded contract 
price, thus coming within the definition of the word 4 ‘loss” 
contained in paragraph 101.9 of the Regulations. That 
paragraph provides (supra, p. 5): 

“The term ‘loss’ means the amount by which the cost 
of performance of a contract or subcontract exceeds 
the contract price thereof.” 

Appellee does not contend that a written request for relief 
must use the word “loss” as such but does assert that such 
request must show, on its face or by clear implication, that 
loss was sustained. It is respectfully submitted that no 
such writing appears in the record or is contained in or 
accompanies appellants’ claim filed under the Act (J. A. 
18-20). 

In Stephens-Brown v. United States, supra, the only 
issue was whether a complaint filed under the Lucas Act 
should be dismissed because both the complaint and the 
claim filed under the Act alleged a loss greater in amount 
than the loss set forth in the plaintiff’s written request filed 
May 8,1944. The court merely held that no dismissal should 
be granted because the plaintiff could maintain suit for that 
part of the loss covered by its May 8,1944 request. 

Further, the Stephens-Brown case was decided in the 
Eighth Circuit wherein Fogarty v. United States, 176 F. 
(2d) 599, supra, is controlling. 

In conclusion, the only documents contained in the record 
asserted to constitute written requests for relief with 
respect to losses filed on or before August 14,1945 are appel¬ 
lants ’ letters of November 22, 1944, February 7, 1945, Feb¬ 
ruary 21, 1945 and March 2, 1945 (J. A. 7, 8, 27, 29). A 
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review of those letters reveals no reference to loss, no 
figures showing that cost of performance exceeded con¬ 
tract price but demonstrates that such correspondence 
merely sought acceptance of proposed change orders for 
increased compensation under the terms of the contract, 
regardless of loss, but seeking substantial profit. Under 
such circumstances, it is plain that appellants have not con¬ 
formed to the requirements of Section 3 of the Act and the 
court below properly granted summary judgment for 
appellee (J. A. 40-44). 

Appellants’ assertions as to the intent of Section 3 with 
regard to written requests for relief would stretch the 
avowed purpose of the Lucas Act beyond recognition and 
would contravene the rule that “a liability in any case is not 
to be imposed upon a government without clear words. 
• * * and where, as here, the liability would mount to 
great sums, only the plainest language could warrant a 
court in taking it to be imposed.” Pine Hill Coal Co. Inc. 
v. United States, 259 U. S. 191,196; See Eastern Transpor¬ 
tation Co. v. United States, 272 U. S. 675, 686; Kuhnert v. 
United States, 127 F. (2d) 824, 826 (C. C. A. 8). 

II 

Written Requests for Relief Within the Meaning of Section 3 
of the Act Are Limited to Applications for Contract Amend¬ 
ments or Modifications Without Consideration under the 
First War Powers Act 

Since appellants filed no written request of any kind for 
relief from losses on or before August 14,1945, it is unneces¬ 
sary to go further. However, because appellants have 
raised the issue and in the interest of a complete presenta¬ 
tion, appellee submits that “a request for relief” from a 
loss, within the meaning of Section 3 of the Lucas Act, 
means a definite particularized request for an amendment 
without consideration under the First War Powers Act and 
Executive Order 9001 4 (supra, p. 3) to relieve from a 
described loss or losses ( F. G. Vogt & Sons, Inc. v. United 


4 See Fain & Watt, War Procurement—A New Pattern in Con 
tracts, 44 Col L. Rev. 127, 194-206 (March, 1944). 
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States, 79 F. Supp. 929, 931 (E. D. Pa., 1948)), thus clearly 
submitting to the department or agency concerned whether! 
(1) to continue under the contract with the contractor’s 
agreed price in the discard, (2) to insist on retention of the! 
terms agreed upon, or (3) to terminate the contract. 

The reason for the requirement that requests must have 
been on file with the department concerned on or before Au- j 
gust 14, 1945, was to conform to the Congressional intent j 
that only those who had sought First War Powers Act relief 
prior to VJ-Day but whose requests had not been passed 
upon by that date, should receive consideration under the 
Lucas Act. Consideration of these requests had been denied 
by war agencies, notably the War Department, because their 
allowance, after the termination of the shooting war, would 
not facilitate the prosecution of that war. To eliminate this 
barrier, the Act was passed. 

Consultation of the legislative history confirms these! 
assertions. We cannot take seriously appellants’ conten¬ 
tion that resort to that history is unjustified (Appellants’; 
Br. 22-26). The authorities are too clearly to the contrary j 
United States v. American Trucking Ass’ns, 310 U. S. 534, 
543-4; United States v. Dickerson, 310 U. S. 554, 562; Harri¬ 
son v. Northern Trust Co., 317 U. S. 476, 479; Mitchell vj 
Cohen, 333 U. S. 411, 419; Ozawa v. United States, 260 U. S. 
178; United States v. Sweet, 245 U. S. 563; Jefferson vj 
United States, 77 F. Supp. 706, 711-712 (D. Md. 1948). I 

The committee reports accompanying the antecedent bil} 
(S. 1477), which became the Lucas Act, may be consulted 
on the most restrictive principles for the ascertainment of 
the legislative intent. United States v. St. Paul, Minneapolis 
& Manitoba Railway Co., 247 U. S. 310, 318; Moore Ice 
Cream Co. v. Rose, 289 U. S. 373, 377. They contain the 
following authoritative explanation of the Congressional 
purpose (S. Report 1669, 79th Cong., 2d Sess., pp. 2-3, July 
9, 1946; H. Report 2576, 79th Cong., 2d Sess., pp. 1-2, July 
19, 1946): 5 


5 The bill considered by the House Committee was in the same 

form as the Act of August 7, 1946. The bill considered by thfe 

Senate Committee was the same except that the period for which 

| 

i 
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“The purpose of this bill is to authorize depart¬ 
ments and agencies of the Government, in accordance 
with regulations to be prescribed by the President 
within 60 days after the date of approval of this act, 
to consider, adjust, and settle equitable claims of con¬ 
tractors, . . . for losses incurred between Decem¬ 
ber 7,1941, and August 14, 1945, without fault or negli¬ 
gence on their part in the performance of such con¬ 
tracts. . . . 

“This bill, as amended , would afford financial relief 
to those contractors who suffered losses in the perform¬ 
ance of war contracts in those cases where the claim 
would have received favorable consideration under the 
First War Powers Act and Executive Order No. 9001 
if action had been taken by the Government prior to the 
capitulation of the Japanese Government. However, 
upon the capitulation, the position was taken by certain 
departments and agencies of the Government involved, 
that no relief should be granted under the authority 
which then existed, unless the action was required in 
order to insure continued production necessary to meet 
post VJ-dav requirements. This was on the basis that 
the First War Powers Act was enacted to aid in the 
successful prosecution of the war and not as an aid 
to the contractors. As a result, a number of claims 
which were in process at the time of the surrender of 
the Japanese Government, or which had not been pre¬ 
sented prior to such time, were denied even though the 
facts in a particular case would have justified favorable 
action if such action had been taken prior to sur¬ 
render. 

“The committee has concluded that as a matter of 
sound legislative policy this bill 6 should pass, as its 
adoption is the only way to afford a means of consid¬ 
ering, adjusting and settling equitable claims of the 
contractors affected.” (Italics supplied.) 

It necessarily follows, in view of this clear expression of 
Congressional intent, that a written request for relief 


relief might be given began December 7, 1941, instead of Septem¬ 
ber 16, 1940. These highly significant statements, like the state¬ 
ments in the Senate debates, were directed to the bill as amended 
and not as introduced. 

6 “As amended’’ appears at this point and at the start of the 
preceding paragraph in S. Rept. 1669, July 9, 1946 but not in 
H. Rept. 2576, July 19, 1946. 
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from loss necessary to comply with the requirements of j 
Section 3 of the Lucas Act must he a request for an amend- j 
ment without consideration under the First War Powers 
Act, 1941 (50 U.S.C. App. 611). j 

This is clearly recognized in Fogarty v. United States,\ 
176 F. (2d) 599 (C.C.A. 8th, 1949), wherein the court con-! 
eluded that a written request for relief, to comply with! 
Section 3 of the Lucas Act, must be a request for relief; 
from losses under the First War Powers Act, saying (pp. 
600, 601, 603): j 

j 

“The District Court granted the summary judgment 
from which this appeal is taken on the ground that it 
conclusively appeared that appellant had not filed with 
the Navy Department a written request for relief 
within the meaning of the Act, on or before August 14| 
1945, as expressly required by Section 3 of the Act 
and by paragraph 204 of Executive Order 9786; and 
also on the ground that, conceding that the evidence 
established that appellant had filed with the Navy- 
Department the required timely written request for 
relief, further relief under the Act was barred by the 
settlement of appellant’s claims against the Navy 
Department approved by the bankruptcy court on 
February 20, 1945. Appellant assigns both rulings of 
the District Court as error. | 

“Since we have reached the conclusion that the trial 
court was correct in its ruling on the first question, we 
do not reach the second. For, if, as we hold, appellant 
never on or before August 14, 1945, filed a written re¬ 
quest for relief under the First War Powers Act, it 
follows that there was never ‘a precious settlement’ 
(Sec. 3 of the Act of August 7, 1946) of such a claim; 
and the validity of that part, of paragraph 204 pf 
Executive Order 9786 providing that no claim under 
the Act shall he considered if final action with respect 
thereto had been taken on or before August 14, 1945, is 
not involved in the present case.” • • • 

j 

• •••••• 

“The Act has no relation to claims against the 
United States of the character stated in appellant’s 
hills and invoices. On the contrary, the Act deals with 
an entirely different character of claims, namely, 
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claims for which the United States was never by the 
force of the contracts obligated, and which but for 
section 201 of the First War Powers Act and the pro¬ 
visions of the Act of August 7, 1946, no executive or 
judicial branch of the Government could have enter¬ 
tained or allowed. Claims against the United States 
with which the Congress was concerned in the Act of 
August 7, 1946, are claims for losses which a depart¬ 
ment of the Government could have entertained under 
Section 201 of the First War Powers Act; and claims 
allowable under the First War Powers Act are not such 
as the Government was obligated at law to pay, but 
claims whose recognition and allowance, in the opinion 
of the department concerned, were necessary to the 
national security, and whose allowance would, in the 
opinion of the department, ‘facilitate the prosecution 
of the war.’ Title 1, Paragraph 3, Executive Order 
9001, December 29, 1941, 6 F.R. 6787. The primary 
purpose of the First War Powers Act was the promo¬ 
tion of the national defense in time of great emergency. 
Contractors were the incidental beneficiaries of the 
Act. The purpose of the Act of August 7, 1946, as 
shown by the language of the Act and its legislative 
history 7 was to secure equal and equitable treatment 
to contractors in the consideration of claims of the kind 
which the First War Powers Act authorized certain 
departments of the Government to allow.” (Italics 
supplied). 

The Fogarty decision does not stand alone. See F. G. 
Vogt & Sons, Inc. v. United States, 79 F. Supp. 929 (E.D. 
Pa.) and Acme Fur Dressing Co. v. United States, 80 F. 
Supp. 927 (E.D. N.Y.). 

Thus, in the Vogt case, supra, the court granted the Gov¬ 
ernment’s motion to dismiss on the ground that the plain¬ 
tiff had failed to file a written request for relief with re¬ 
spect to losses by VJ-Day, saying (p. 931): 

“The legislative history of the Act makes clear 
that it was designed to meet an inequitable situation 
caused by the end of hostilities. Under the First War 
Powers Act and Executive Order No. 9001, 50 U.S.C.A. 


7 H. Rep. 2576. 79th Cong., 2d Sess., pp. 1-21, July 19, 1946; 
TLS'. Code Cong. Service, 1946, p. 1443. 
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Appendix § 611 note, various departments were al¬ 
lowed, inter alia, to enter into amendments or modifi¬ 
cations of contracts ‘with or without consideration’, if 
the prosecution of the war was thereby facilitated. 

# * * However, when the Japanese government | 

surrendered, some agencies and departments took the j 
position that they no longer had the power to enter 
into such modifications, and it was to remedy the pos¬ 
sible disparity of treatment that the statute in the 
instant case was passed. Thus, the Report of the j 
House Committee states: ‘This bill would afford finan¬ 
cial relief to those contractors who suffered losses in j 
the performance of war contracts in those cases where 
the claim would have received favorable consideration \ 
under the First War Powers Act * * * if action 
had been taken by the Government prior to the capitu¬ 
lation of the Japanese Government. * * ” 

Obviously, appellants’ purported written requests for j 
relief did not seek relief under the First War Powers Act. j 
They seek to avoid this jurisdictional defect by asserting j 
that the Congressional history refutes the contention that a 
written request for relief must seek an amendment or modi- j 
fication under the First War Powers Act, 1941 (50 U.S.C. j 
App. 611) (Appellants’ Br. 26-31). However, the authori¬ 
ties upon which appellants rely have misread that Congres- j 
sional history. 

Primarily, Warner Const. Co. v. Krug, 80 F. Supp. 81 
(D.C.D.C., 1948), cited by appellants (Appellants’ Br. 26), ! 
does not involve the issue of what constitutes a written re¬ 
quest for relief with respect to losses under Section 3 of j 
the Lucas Act. The defense did not question the adequacy 
of the written request for relief from losses filed on or 
before VJ-day. The only question in that case was whether 
previous relief under the First War Powers Act precluded j 
allowance of further relief under the Lucas Act. Further, 
it is obvious that in referring to “several statements made j 
by members of Congress” (p. 82), the Court had reference 
to the hearings held on April 12 and 13, 1946 before a Sub¬ 
committee of the Senate Judiciary Committee on S. 1477, 
79th Cong., as originally introduced, not to the Senate and 
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House Committee reports, supra, which referred to S. 1477, 
as finally enacted. 

This misreading of the Congressional history also ex¬ 
plains the unstable foundation of the remaining cases cited 
by appellant, Spencer B. Lane Company v. United States, 
Civil Action 3015-48, United States District Court for the 
District of Columbia; Howard Industries v. United States, 
supra, and companion cases decided by the Court of Claims 
on the same day, Judge Whitaker dissenting (Appellants’ 
Br. 27). These decisions are all premised upon the conclu¬ 
sion that the Lucas Act affords broader relief than did the 
First War Powers Act, 1941. This conclusion is based on 
the above-mentioned hearings held on April 12 and 13,1946 
before a Subcommittee of the Senate Judiciary Committee 
on S. 1477, as originally introduced (See Howard Industries 
v. United States, supra, at p. 340) and on the fact that S. 
1477, as so introduced, was amended to eliminate a provi¬ 
sion therein rendering the bill inapplicable to cases finally 
disposed of under Section 201 of the First War Powers Act. 
The final expression of Congressional intent, as shown by 
the Senate and House Committee reports dealing with the 
bill as finally enacted, was disregarded. In any event, the 
amendment only relates, at most, to the scope of relief 
obtainable, not the nature of the written request required. 
Judge Whitaker, in dissenting, rightly distinguished be¬ 
tween: (a) the scope of relief and the nature of the written 
request for relief; and (b) the assertion of a right under 
a contract and a request for relief. 

Assuming for the sake of argument that the Act as passed 
is broader than the bill proposed by Senator Lucas (S. 
1477, 79th Cong., 1st Sess.), this is certainly not true with 
regard to the “request for relief” provision. Section 2 
of S. 1477, as introduced October 11, 1945 (91 Cong. Rec. 
9563-9564) provided that “No action shall be taken under 
this Act except with respect to claims or requests for action 
thereunder submitted to the department or agency of the 
Government concerned prior to July 1, 1946.” This would 
have permitted the filing of new claims never before pre¬ 
sented. However, this provision was amended to preclude 
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new claims by limiting assertion of losses to those for which 
“a written request for relief was filed * * * on or before j 
August 14, 1945.’ * The use of VJ-Day in this connection, ! 
the date after which Government agencies felt First War j 
Powers Act relief could no longer be granted, is further j 
evidence that Congress contemplated the 4 ‘written request” 
to be a request for an amendment without consideration I 
under the First War Powers Act, 1941 (50 U.S.C. App. 611). 
Further, the term “request for relief” in lieu of “claims I 
or requests for action” was apparently suggested by repre- j 
sentatives of the Department of the Army since requests I 
submitted under the First War Powers Act, 1941, and Exec¬ 
utive Order 9001 {supra, p. 3) were so denominated 
(see hearings before a Subcommittee of the Senate Judi- j 
ciary Committee on S. 1477, 79th Cong., 2nd Sess., April 
12 and 13, 1946 at pp. 5-6, 54; Shepard, Cases on Contracts j 
(2d Ed.) 1233, 1238, “The First War Powers Act Cases” 
by Col. Frank S. Rowley, Chief of the Legal Branch, Army 
Service Forces (1945). ! 

To recapitulate, the documents contained in or accom¬ 
panying appellants’ claim relied upon as their “written! 
requests for relief” do not mention or show on their face, 
that losses were sustained. Hence, they do not meet the! 
requirements of Section 3 of the Lucas Act and the court! 
below rightly granted summary judgment for appellees.! 
On this point, there is no conflict of authority. 

While, for purposes of this case, it is unnecessary to go 
further, appellee nevertheless, in the interest of complete! 
presentation, claims that a written request for relief froiq 
loss complying with Section 3 of the Lucas Act must be a| 
request for relief from a particularized loss by way of an 
amendment or modification of the contract without consid-i 
eration under Section 201 of the First War Powers Act; 
1941, and Executive Order 9001 (supra p. 3). Thi^ 
contention is supported by the legislative history, the terms 
of the Act and the better reasoned decisions, including the 
only appellate decision passing on the question (Fogarty 
v. United States, 176 F. (2d) 599, supra). 

j 

i 

i 

i 

] 

i 
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CONCLUSION 

For the foregoing reasons, it is submitted that the judg¬ 
ment of the court below for the appellee should be affirmed 
in all respects. 

Respectfully submitted, 

H. G. Morison, 

Assistant Attorney General, 
George Morris Fay, 

United States Attorney, 
Edward H. Hickey, 

Special Assistant to the 
Attorney General, 

Attorneys for Appellee. 

Of Counsel: 

Howard C. Wood, 

Attorney, Department of 
Justice. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action 2843-47 

Jabdine Mining Company, Jardine, Montana, Plaintiff 


v. 

Reconstruction Finance Corporation, Defendant 

Order on Motions for Summary Judgment and on Motion 
to Conform Complaint to the Proofs 

This cause having come on for hearing on April 21, 1948, 
on defendant’s motion for summary judgment and on plain¬ 
tiff’s motions (a) for partial summary judgment on the 
issue of liability and (b) to conform the complaint to the 
proofs, on the complaint and answer and the exhibits 
thereto, and on the motions of the parties and the affidavits 
filed in support thereof and in opposition thereto, and coun¬ 
sel having been heard on April 21, and 22, 1948, and the 
Court being fully advised in the premises, and it appearing 
that there is no genuine issue as to any material fact pre¬ 
sented on defendant’s motion for summary judgment and 
that the defendant is entitled to judgment as a matter of 
law, because plaintiff failed to file a written request for re¬ 
lief from losses with the agency concerned on or before 
August 14,1945, as required by Section 3 of P. L. 657, 79th 
Cong., 2d Sess., and because even if plaintiff had filed a writ¬ 
ten request for relief with respect to losses on or before 
August 14, 1945, final action denying the relief had been 
taken prior to August 14, 1945, so that relief would be 
barred by paragraph 204 of Executive Order 9786, it is by 
this Court the 25th day of May, 1948, 

Ordered, Adjudged, and Decreed that 

1. Defendant’s motion for summary judgment in its 
favor is hereby granted, with costs; 

2. Plaintiff’s motion to conform its complaint to the 
proofs is granted; and 
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3. The plaintiff’s motion for summary judgment on 
the issue of liability is denied. 

(S.) F. Dickinson Letts, 

Justice. 

Presented by: 

(S.) H. Graham Morison, 

Assistant Attorney General; 

(S.) George Morris Fay, 

United States Attorney. 

Seen by: 

Carl McFarland. 
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